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n the spring of 2024, video cam eras from nu mer ous global news
out lets turned their at ten tion to a court in Stras bourg. People

traveled from across Europe, gath er ing with signs in front of the
court house. Minors from Por tugal stood along side senior cit izens
from Switzer land to wit ness one of the most sig ni fic ant mo ments
in the re cent his tory of the European Con ven tion on Hu man
Rights. For the first time, the European Court of Hu man Rights
(EC tHR) ruled on the im pact of the cli mate crisis on hu man rights
and what this means for the Con ven tion’s sig nat ory states. The
court’s Grand Cham ber is sued rul ings on three cases: the case of
Carême v. France  (“Carême”), brought by the former mayor of
Grande- Syn the, France; the case of Duarte Agostinho and Oth ers v.
Por tugal and 32 Others  (“Duarte Agostinho”), brought by six youth
ap plic ants from Por tugal; and the case of Verein Kli maSeni orinnen
Sch weiz and Oth ers v. Switzerland  (“KlimaSeniorinnen”). While the
first two cases were deemed in ad miss ible, the court handed down a
rul ing in Klimaseniorinnen, which is already re garded as one of the
most im port ant judg ments in cli mate change lit ig a tion. The court
stated that “the state has a pos it ive duty to ad opt, and ef fect ively
im ple ment in prac tice, reg u la tions and meas ures cap able of mit ig -
at ing the ex ist ing and po ten tially ir re vers ible fu ture ef fects of cli -
mate change”. Re gard ing the Swiss gov ern ment, one of the Con -
ven tion’s sig nat ory states, the court con cluded that by fail ing to
put in place a suf fi cient do mestic reg u lat ory frame work for cli mate
change mit ig a tion, the gov ern ment vi ol ated Art icle 8 of the
European Con ven tion on Hu man Rights (E CHR), the right to re -
spect for private and fam ily life. Art icle 8 re quires “that each Con -
tract ing State un der take meas ures for the sub stan tial and pro -
gress ive re duc tion of their re spect ive GHG emis sion levels, with a
view to reach ing net neut ral ity with in, in prin ciple, the next three
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dec ades” (KlimaSeniorinnen, para. 548). Moreover, the Court found
a vi ol a tion of the right of ac cess to court (Article 6 of the ECHR).

The judg ment is a mile stone for hu man rights pro tec tion. Its
im plic a tions are far-reach ing, not only con cern ing the pos it ive ob -
lig a tions of the Coun cil of Europe mem ber states re gard ing cli mate
pro tec tion but also for the ju di cial en force ment of hu man rights re -
lated to the cli mate crisis by NGOs. At the same time, however, the
judg ment has also led to polit ical up heav al. In Switzer land, in par -
tic u lar, the Stras bourg judges were ac cused of ju di cial act iv ism, en -
ter ing an area that should be re served for politics.  Even Switzer -
land’s with drawal from the ECHR was dis cussed in both the Coun -
cil of States and the Na tional Coun cil (with the mo tion be ing re jec -
ted in both cham ber s). There was also cri ti cism of the other two
rul ings. Carême, “the most over looked of the three cli mate
decisions” , was cri ti cized for the court ad her ing to an overly strict
line of jur is pru dence on the ap plic ab il ity of Art icle 8 in con texts of
en vir on mental dam age. In Duarte Agostinho, on the other hand,
some ob served that the court in vis ib il izes the ra cial ized dis tri bu -
tion of the im pacts of cli mate change and was over all driven by
con cerns about pre vent ing lit ig a tion from the Global South.

Re gard less of whether one finds each line of cri tique con vin -
cing, there is no doubt that the court’s “cli mate trio” will shape
European hu man rights pro tec tion and na tional cli mate policies in
the com ing years. It sets stand ards for state mit ig a tion meas ures,
might im pact areas from the cal cu la tion of car bon budgets to in -
ter na tional trade, and has quickly been used as an ar gu ment at ive
re source in cli mate change lit ig a tion cases be fore na tional courts.
Fur ther more, with sev eral other pending cli mate cases be fore the
EC tHR, these de cisions will be the first of many to come.

This ed ited book aims to provide an ini tial over view of the im -
pacts of the de cisions in the court’s “cli mate tri o”. It is based on a
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blog sym posium or gan ized by Ver fas sungs b log and the Sabin Cen -
ter for Cli mate Change Law’s Cli mate Law Blog. All chapters align
with the blog posts pub lished in the sym posi um, with some hav ing
been up dated where ne ces sary.

In the re mainder of this in tro duc tion, we briefly out line the
three rul ings and provide an over view of the book’s chapters.

The three cli mate rul ings

While the three rul ings are dis tinct in their in di vidual cir cum -
stances, the cases share a com mon thread: they all cen ter around
gov ern mental frame works re gard ing cli mate change mit ig a tion
(i.e., sys temic mit ig a tion cases) and chal lenge the over all in ad -
equacy of states’ ef forts to mit ig ate GHG emis sions, without pre ju -
dice of an un der ly ing ques tion re gard ing ad apt a tion meas ures.
Spe cific ally, they ques tion a state’s am bi tion an d/or im ple ment a -
tion of emis sions re duc tion targets.  The cases draw in spir a tion
from the land mark Urgenda   decision but demon strate a
heightened am bi tion by ad voc at ing for broader re duc tions in GHG
emis sions and in vok ing a more ex tens ive ar ray of rights (i.e., ac cess
to justice, dis crim in a tion, among oth er s), vul ner ab il it ies (i.e.,
gender, chil dren, and youth), and im pacts (flood ing, heat waves,
among oth er s). Fur ther more, they align with the evolving in ter -
pret a tion of the ECHR in tan dem with the prin ciples of the in ter na -
tional cli mate re gime and the latest sci entific find ings. This align -
ment mir rors both the Ad vis ory Opin ion is sued by the In ter na -
tional Tribunal for the Law of the Sea and the an ti cip ated dir ec tion
of fur ther ad vis ory opin ions ex pec ted in the com ing months.
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Ver ein Kli maSeni orinnen Sch weiz and Oth ers v. Switzer land

In KlimaSeniorinnen, four wo men and the as so ci ation of Senior Wo -
men for Cli mate Pro tec tion Switzer land took the Swiss gov ern ment
to the EC tHR in 2020 due to the health im pacts of heat waves on
older wo men. The claimants ar gued that both the in ad equately am -
bi tious Swiss cli mate le gis la tion and its im ple ment a tion vi ol ated
their rights un der the ECHR. The ap plic ants ex hausted do mestic
rem ed ies, but had their com plaints re jec ted by the Swiss Fed eral
Su preme Court.

The ap plic a tion lis ted three main griev ances: (i) in ad equate cli -
mate policies vi ol at ing the right to life and health (Articles 2 and 8
of the ECHR); (ii) the Fed eral Su preme Court’s ar bit rary re jec tion
vi ol at ing the right of ac cess to court (Article 6); and (iii) au thor it -
ies’ fail ure to ad dress their com plaints, vi ol at ing the right to an ef -
fect ive rem edy (Article 13).

The court ruled the com plaint brought by the four in di vidual
wo men in ad miss ible due to the lack of vic tim status and main -
tained its strict re quire ments un der Art icle 34 of the Con ven tion.
For hu man rights vi ol a tions in the cli mate change con text, the
court es tab lishes two core cri ter ia: (i) the ap plic ant must be sub ject
to a high in tens ity of ex pos ure to the ad verse ef fects of cli mate
change, and (ii) there must be a press ing need to en sure the ap plic -
ant’s in di vidual pro tec tion, ow ing to the ab sence or in ad equacy of
any reas on able meas ures to re duce harm (para. 487). None of the
four in di vidual ap plic ants, the Court held, ful fills these cri ter ia.

However, in a sig ni fic ant ex pan sion of the stand ing of non-
governmental or gan iz a tions (N GOs) un der Art icle 34, the Court
gran ted locus standi to the ap plic ants’ as so ci ation of Senior Wo men
for Cli mate Pro tec tion Switzer land (for the pur pose of Art icle 8).
The Court high lighted, among other factors, the spe cial fea ture of
cli mate change as a com mon con cern of hu man kind and the ne ces-
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sity of pro mot ing in tergen er a tional burden-shar ing as a reason to
grant stand ing to the ap plic ant’s as so ci ation. Al though this open -
ness of the court is still not fully aligned with the Aar hus Con ven -
tion, it still marks a ma jor break through in the case -law of the
ECtHR. This is a wel come and much-needed de vel op ment (al -
though not grant ing stand ing to the four in di vidu als while broad -
en ing stand ing re quire ments re gard ing the NGO might not take
into ac count that NGOs can not be es tab lished every where as eas ily
as in Switzer land, as poin ted out by Evelyne Schmid ).

On the mer its, the court has ruled that Art icle 8 en tails a right
for in di vidu als to ef fect ive pro tec tion by the State au thor it ies from
ser i ous ad verse ef fects of cli mate change on their life, health, well-
be ing, and qual ity of life (para. 519, 544). The State, there fore, has a
pos it ive ob lig a tion to en sure such pro tec tion, in this case, “to ef -
fect ively ap ply in prac tice, reg u la tions and meas ures cap able of
mit ig at ing the ex ist ing and po ten tially ir re vers ible, fu ture ef fects
of cli mate change”. This is un doubtedly the most sig ni fic ant find -
ing of the judg ment as the Court spe cifies that each Con tract ing
State must un der take meas ures for the sub stan tial and pro gress ive
re duc tion of their re spect ive green house gas (GHG) emis sion
levels, with a view to reach ing net neut ral ity with in, in prin ciple,
the next three dec ades (para. 543). The Court de veloped a five-step
test to as sess whether the state has re mained within its mar gin of
ap pre ci ation. In a nut shell, when as sess ing the ad equacy of a
State’s mit ig a tion meas ures, the Court con siders whether the state
(i) ad op ted gen eral tar gets for achiev ing car bon neut ral ity within a
spe cified timeline, in line with na tional and global cli mate mit ig a -
tion com mit ments; (ii) defined in ter me di ate GHG re duc tion goals
and path ways; (iii) demon strated com pli ance or ef forts to ward
meet ing GHG re duc tion tar gets; (iv) reg u larly up dated tar gets with
due di li gence; and (v) ac ted in good time and in an ap pro pri ate and

9 10
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con sist ent man ner when de vel op ing and im ple ment ing rel ev ant le -
gis la tion and meas ures.

Ap ply ing these prin ciples to the reg u lat ory frame work of
Switzer land, the Court found that there were crit ical gaps in the
Swiss au thor it ies’ es tab lish ment of the ne ces sary do mestic reg u lat -
ory frame work, in clud ing a fail ure by the au thor it ies to quantify
na tional GHG emis sions lim it a tions, either through a car bon
budget or al tern at ive means.

Carême v. France

In Carême, the former mayor of Grande- Syn the, France, filed an ap -
plic a tion in 2021 against the French gov ern ment con cern ing flood -
ing in the sea side town near Dunkirk. While the do mestic case
(Commune de Grande- Synthe v. France ) was suc cess ful in call ing
for na tional emis sion re duc tion tar gets of 40% by 2030, the ap plic -
ant’s in di vidual claims made in the do mestic case were re jec ted for
lack of in terest. The Coun cil of State re jec ted, however, the ap plic a -
tion in so far as it was brought by the ap plic ant on the grounds that
he did not show any in terest in the case since his claims were lim -
ited to the ar gu ment that, as an in di vidu al, his home was situ ated
in an area likely to be sub ject to flood ing by 2040 (for an as sess -
ment of the Câreme case in the light of EC tHR En vir on mental case
law, see Torre-Schaub ).

In his ap plic a tion to the EC tHR, Carême, as a res id ent and
mayor of Grande- Syn the, ar gued that ex pos ure to cli mate risks, in -
clud ing coastal erosion, floods, and coastal flood ing, vi ol ated his
right to private and fam ily life (Article 8 of the ECHR) and the right
to life (Article 2 of the ECHR). However, at the hear ing, the ap plic -
ant noted that he no longer lived in France. There fore, the EC tHR
found that, since the ap plic ant no longer resided (or owned or ren -
ted prop er ty) in Grande- Syn the, he could not claim vic tim status

11
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un der the Con ven tion (para. 84). In this ana lys is, the EC tHR re -
ferred to the gen eral prin ciples of vic tim status es tab lished in
KlimaSeniorinnen. Fur ther more, the EC tHR held that the ap plic ant
could not com plain to the Court as a mayor of Grande- Syn the,
since the mu ni cip al it ies, con sidered “gov ern mental or gan iz a tion s”,
have no stand ing to make an ap plic a tion to the Court.

Duarte Agostinho and Oth ers v. Por tugal and 32 Oth ers

In 2020, six Por tuguese chil dren and youth lodged a com plaint with
the EC tHR against Por tugal and 32 other re spond ent States for in -
suf fi cient ac tion on cli mate change. They al leged vi ol a tions of Art -
icles 2, 8, and 14 of the ECHR, cit ing threats to their right to life
due to cli mate im pacts like forest fires, in fringe ment upon their
right to pri vacy by heat waves, and dis crim in a tion as young people
dis pro por tion ately af fected by cli mate change. Not ably, they did
not ex haust do mestic rem ed ies be fore reach ing the EC tHR.

Re gard ing the ex tra ter rit orial jur is dic tion of the 32 re spond ent
States other than Por tugal, the Court found that there were no
grounds in the Con ven tion for the ex ten sion of their ex tra ter rit -
orial jur is dic tion in the man ner re ques ted by the ap plic ants. This
in ter pret a tion is des pite the ac know ledg ment that (i) States had
con trol over GHG emit ting activ it ies based on their ter rit or ies, had
un der taken in ter na tional com mit ments, and de veloped do mestic
laws and policies un der the Paris Agree ment (para. 192), (ii) there
is a (com plex and mul ti-layered) causal re la tion ship between GHG
emit ting activ it ies in a State’s ter rit ory and the ad verse im pact on
the rights and well-be ing of people resid ing out side the bor ders of
that State (para. 193), and (iii) cli mate change is a prob lem of an
ex ist en tial nature for hu man kind, set ting it apart from other cause-
and-ef fect situ ations (para. 194). Over all, the Court found that ex -
tend ing ex tra ter rit orial jur is dic tion would lead to an “un ten able
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level of un cer tainty for States” and en tail an un lim ited ex pan sion
of jur is dic tion un der the Con ven tion to wards people “prac tic ally
any where in the world” (para. 208). As such, ter rit orial jur is dic tion
was only es tab lished with re spect to Por tugal.

Des pite Por tugal’s ter rit orial jur is dic tion, the com plaint against
Por tugal was also found in ad miss ible since the ap plic ants failed to
ex haust do mestic rem ed ies (para. 216). The Court noted that Por -
tugal’s do mestic legal sys tem had suf fi cient legal av en ues and rem -
ed ies avail able for the ap plic ants to pur sue a do mestic case. As
such, there were no spe cial reas ons for ex empt ing the ap plic ants
from the re quire ment to ex haust do mestic rem ed ies. The Court re -
called the prin ciple of sub si di ar ity and noted that it was not a court
of first in stance and lacked the ca pa city to ad ju dic ate the num ber
of cases that would un doubtedly de rive from such an ex emp tion.

The chapters of this book

The rul ings from the EC tHR have far-reach ing im plic a tions for
global cli mate lit ig a tion at both re gional and do mestic levels.
These de cisions will dir ectly in flu ence other cli mate cases cur -
rently be fore the EC tHR, which had been ad journed pending these
rul ings. For in stance, two cases – De Conto v. Italy and 32 other
States and Ur ic chio v. Italy and 32 other States – may en counter sim -
ilar ad miss ib il ity chal lenges as seen in Duarte Agostinho, given that
they were also filed against 33 states. Moreover, there is now a dir -
ect in ter pret a tion of how the ECHR ap plies to cli mate cases, which
will set a pre ced ent for ap plic a tions against coun tries like Ger -
many, Nor way, and Aus tria, among oth ers.

At the do mestic level, this de cision is likely to af fect sev eral
pending frame work cases against gov ern ments that chal lenge in -
ad equate or in suf fi cient meas ures to com bat cli mate change, such
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as in Bel gi um, Ger many, Po land, and Por tugal. Fi nally, it is an ti cip -
ated that ad vis ory opin ions from the In ter na tional Court of Justice
and the In ter -Amer ican Court of Hu man Rights will likely draw
upon the de cision for guid ance, en sur ing con sist ency of in ter pret a -
tion across in ter na tional and re gional courts and tribunals.

To help nav ig ate the im plic a tions of these and other cli mate
rul ings, the chapters of this book ana lyze the de cisions from a vari -
ety of per spect ives, in clud ing in ter na tional law, in ter na tional
trade, and gender. The book be gins with gen eral dis cus sions of the
three rul ings be fore later chapters delve into more spe cific is sues.

Sandra Arntz and Jasper Krommendijk provide an over view of
the three rul ings. Fo cus ing on ques tions of vic tim hood and ex tra -
ter rit ori al ity, they ar gue that the rul ings will set the tone for cli -
mate lit ig a tion in the years to come.

Johannes Reich ex plains why the Court de cided to in cor por ate
sig ni fic ant ele ments of in ter na tional cli mate change law into the
ECHR in the KlimaSeniorinnen decision. Reich argues that, from an
in sti tu tional per spect ive, this ap proach – though not without its
weak nesses – rep res ents the EC tHR’s ef fort to main tain the rel ev -
ance of the Con ven tion in the con text of the cli mate crisis while
sim ul tan eously striv ing to re spect the do main of polit ics.

Corina Heri provides an ana lysis of the Duarte Agostinho de -
cision. Al though the plaintiffs may not re gard the de cision as a
suc cess, Heri contends that it presents an op por tun ity to define
what we con sider “suc cess” in this con text. This de pends on our ex -
pect a tions – whether the aim is to raise aware ness, trig ger mo bil iz -
a tion, en cour age ju di cial en gage ment with an is sue, cla rify the law,
or pur sue a par tic u lar out come, among other factors.

Marta Torre-Schaub ana lyzes the Carême decision and demon -
strates how the Court has re af firmed its least pro gress ive en vir on-
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mental jur is pru dence. Torre-Schaub ar gues that this de cision could
dan ger ously im ply a re gres sion in en vir on mental mat ters.

Chris Hilson ad dresses a hid den ele ment, an “Easter egg”, in the
KlimaSeniorinnen judgment. In com puter gam ing, an “Easter egg”
refers to a con cealed fea ture in cluded by de velopers to sur prise and
re ward at tent ive play ers. Such a sur prise could be the im pacts of
the judg ment on de term in ing na tional car bon budgets. Al though it
is not yet clear how large the mar gin of ap pre ci ation will be that
the court grants to the Con ven tion states in the fu ture, con flicts
could arise in this area.

Turn ing to the ques tion of States’ ex tra ter rit orial jur is dic tion,
one of the main is sues in Duarte Agostinho, Armando Rocha ar gues
that the Court's de cision high lights a gap in hu man rights pro tec -
tion and cre ates a mis match between the EC tHR’s case law and that
of the In ter -Amer ican Court of Hu man Rights and the UN Com mit -
tee on the Rights of the Child.

Patrick Abel sees in the KlimaSeniorinnen decision “mixed sig -
nals for do mestic cli mate law”. While the cli mate rul ings are re -
garded as land mark de cisions, the im pact on the do mestic law of
the state parties is not clear-cut. States are left with a wide mar gin
of ap pre ci ation to define their cli mate mit ig a tion am bi tions, and
many states may not have to tighten their cli mate laws. However,
the en hanced role of en vir on mental as so ci ations could have a sig -
ni fic ant im pact on do mestic law.

Jannika Jahn ex am ines the in ter na tional law di men sion of the
KlimaSeniorinnen decision and il lus trates why the rul ing is a strik -
ing ex ample of the “Paris ef fect”: the in flu ence of the non- bind ing
col lect ive goals of the Paris Agree ment on the in ter pret a tion of do -
mestic con sti tu tional law or in ter na tional hu man rights law in cli -
mate lit ig a tion.
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Anaïs Brucher and Antoine De Spiegeleir ex am ine the cli mate
rul ings from the per spect ive of the rights of fu ture gen er a tions.
They ar gue that the Court has struck a prag matic yet some what
cyn ical bal ance between the sig ni fic ant de mands it faces and the
sub stan tial re spons ib il it ies it owes to European cit izens, other in -
sti tu tions, and it self.

Charlotte Blattner fo cuses on one of the most con tro ver sial
ques tions in the KlimaSeniorinnen ruling: the sep ar a tion of powers
prin ciple. Blattner demonstrates how the Court ad dresses sep ar a -
tion of powers and the role of the ju di ciary in ad ju dic at ing hu man
rights, par tic u larly in the con text of cli mate change. She ar gues
that con cerns about EC tHR over reach are un war ran ted. Con trary to
the claims of crit ics, Blattner asserts that the judg ment forms an
in teg ral part of demo cratic gov ernance – par tic u larly in Switzer -
land – while also pro mot ing bet ter laws and policies.

Geraldo Vi digal illustrates in his chapter that a key and un der -
rated as pect of the cli mate rul ings is that the EC tHR has high -
lighted the role of trade-re lated green house gas (GHG) emis sions
in States’ car bon foot prints. While most in ter na tional cli mate
agree ments fo cus on the re duc tion of do mestic GHG emis sions, in
the KlimaSeniorinnen case, the EC tHR found the GHG emis sions oc -
cur ring abroad to be “at trib ut able” to Switzer land, as they were
“embed ded” in goods (and pos sibly ser vices) “con sumed” in
Switzer land.

Vladislava Stoyanova ad dresses what may ini tially ap pear to be
a more tech nical as pect of the judg ment, namely the ques tion of
caus a tion. By un tangling the “ana lyt ical gym nastics” that the
Court per forms con cern ing this is sue, Stoyanova argues that the
reas on ing re gard ing caus a tion is rather con fus ing and that it is un -
clear how spe cific ally the “real pro spect” test is ap plied in de term -
in ing a breach.
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Dina Lupin, Maria Ant o nia Tigre, and Natalia Urzola Gutiérrez il -
lu min ate the rel ev ance of the KlimaSeniorinnen case to the dis cus -
sion of vul ner ab il ity and in ter sec tional gender in cli mate lit ig a tion.
To date, very few cli mate cases have ad dressed the gendered di -
men sions of cli mate change, and there was some hope that this
case would do so. However, des pite the fact that KlimaSeniorinnen
involves the im pacts of cli mate change on eld erly wo men, the
Court fails to en gage mean ing fully with gender as a de term in ant of
the harms suffered by in di vidu als. Con sequently, gender re mains
an over looked is sue in cli mate lit ig a tion.

Miriam Cohen, Vladyslav Lanovoy, Camille Martini, Armando
Rocha, Maria Ant o nia Tigre, and Eneas Xavier ex am ine the ques tion
of re par a tion for cli mate change-re lated harm. While re dress is a
cru cial is sue to con sider in re la tion to cli mate change, it has, some -
what sur pris ingly, re ceived less at ten tion from schol ars and has not
yet been dir ectly ad dressed by in ter na tional courts and tribunals.
In this con text, KlimaSeniorinnen may be re garded as a missed op -
por tun ity for the EC tHR.

Catherine Higham, Isabela Keuschnigg, Tiffanie Chan, and Joana
Setzer ex plore what the EC tHR’ first cli mate change de cision means
for cli mate policy. The EC tHR has provided clear guidelines for
mem ber states to fol low in align ing their cli mate policies with hu -
man rights ob lig a tions. Do mestic le gis lat ors across Europe must
take these re quire ments ser i ously to en sure that their cli mate laws
not only meet these min imum stand ards but also ef fect ively con -
trib ute to global cli mate goals.

Piet Eeckhout ob serves in his chapter that KlimaSeniorinnen has
es tab lished a rem edy that, in EU law, is dif fi cult to loc ate and may
even be un avail able due to re strict ive CJEU case law. Eeckhout
argues that sooner or later, the CJEU will be faced with a
KlimaSeniorinnen claim. If the CJEU were to de clare such a claim
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in ad miss ible, it would po s i tion it self among courts that re fuse to
en gage with cli mate change policies. This, however, would be un -
for tu nate for a court that has long been at the fore front of legal
progress.

We would like to thank Ro many Webb for her help ful sup port in edit -
ing some of the blog posts. Spe cial thanks go to Till Stadtbäumer,
Keanu Dölle, and Evin Dalkilic for their in valu able tech nical as sist ance
in trans form ing the blog sym posium into this small book.
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he three much-awaited rul ings rendered by the European
Court of Hu man Rights on 9 April 2024 are truly his toric and

un pre ced en ted. In Verein Kli maSeni orinnen Sch weiz and Oth ers v.
Switzerland , the Grand Cham ber es tab lished that cli mate change is
“one of the most press ing is sues of our times” and poses a threat to
hu man rights. With this rul ing, the Court con firmed that States
have a pos it ive ob lig a tion to ad opt meas ures to mit ig ate cli mate
change un der Art icle 8 ECHR, the right to fam ily and private life.
Ac cord ing to the Court, Switzer land failed to com ply with this ob -
lig a tion and ex ceeded its mar gin of ap pre ci ation by not meet ing its
past green house gas emis sions re duc tion tar gets and al low ing for
“crit ical la cunae” in its reg u lat ory frame work. The Court also de -
term ined a vi ol a tion of Art icle 6 ECHR, the right of ac cess to court.
The Court de clared the two other cases, Carême v. France  and
Duarte Agostinho and Oth ers v. Portugal and 32
Others , inadmissible on pro ced ural grounds (no vic tim hood and a
fail ure to ex haust do mestic remedies).  This chapter provides a
quick over view of the three rul ings, most not ably KlimaSeniorinnen,
and sketches out the most im port ant im plic a tions. It ob vi ously
does not do justice to the rich ness of the judg ments. It is primar ily
writ ten with the idea that schol ars and ex perts will delve into all
the in tric a cies in this ed ited volume and the years to come (see
already Milanovic , and Buyse and Istrefi ). 

Kli maSeni orinnen: ma jor sub stant ive take-aways

With KlimaSeniorinnen, the Court fol lows in the foot steps of vari -
ous na tional courts, most not ably the Dutch Urgenda ruling  (see
also the ex tens ive over view of the do mestic case -law in paras. 236–
272), as well as in ter na tional courts and bod ies (e.g. the In ter -
Amer ican Court of Hu man Rights  and the UN Com mit tee on the
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Rights of the Child ). The Court can be com men ded for the re l at -
ively swift hand ling of these cases un der its pri or ity poli cy, in -
volving 37(!) third- party in ter ven tions and 33 re spond ent States.
The judg ment in Klimaseniorinnen is 657(!) para graphs long, while
the in ad miss ib il ity de cision in Duarte is not brief either (231 para -
graph s).

In their case against Switzer land, the four Swiss eld erly wo men
and the as so ci ation re lied on Art icles 2 and 8 ECHR and ar gued
that the in crease in heat waves poses a health risk to them, con sid -
er ing their age. They also al leged breaches of Art icle 6 (the right to
ac cess to court) and Art icle 13 ECHR (the right to an ef fect ive rem -
edy) for the au thor it ies’ fail ure to re spond ser i ously to their re -
quests and provide an ef fect ive rem edy with re spect to the al leged
vi ol a tions of Art icles 2 and 8 ECHR.

Be fore delving into the pro ced ural as pects, we will first ex am -
ine vari ous im port ant ele ments re lated to the mer its. Not un im -
port antly, the Court re sponds to (and pree mpts) cri ti cism as to the
un demo cratic role of courts in re la tion to cli mate change (paras.
410–414 and 449–451). The UK gov ern ment, for ex ample, noted
crit ic ally that the ap plic ants are “ask ing the Court to act as
legislator” . The Court em phas izes that ju di cial in ter ven tion can -
not re place le gis lat ive or ad min is trat ive ac tion but that “demo -
cracy can not be re duced to the will of the ma jor ity … in dis reg ard
of the re quire ments of the rule of law” (para. 412).

With re spect to Art icle 8 ECHR, the Court force fully holds that
this pro vi sion en com passes the right for in di vidu als to ef fect ive
pro tec tion from ser i ous ad verse ef fects of cli mate change on their
life, health, well-be ing and qual ity of life (para. 519). Par tic u larly
note worthy is also the dis tinc tion in re la tion to the scope of the
mar gin of ap pre ci ation. The Court ad opts a re duced mar gin in re la -
tion to the necessity of com bat ing cli mate change, while it ac cords
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states a wide mar gin as to the choice of means (para. 543). In or der
to guar an tee Art icle 8 ECHR, States have a pos it ive ob lig a tion to
ad opt, and ef fect ively ap ply reg u la tions and meas ures cap able of
mit ig at ing the ex ist ing and po ten tially ir re vers ible ef fects of cli -
mate change (para. 545). The Court even de term ines that Art icle 8
ECHR re quires states to “un der take meas ures for the sub stan tial
and pro gress ive re duc tion of their re spect ive GHG emis sion levels,
with a view to reach ing net neut ral ity with in, in prin ciple, the next
three dec ades” (para. 548). These prin cipled pro nounce ments are
truly ground break ing, as also il lus trated by the partly (and only!)
dis sent ing opin ion of the Brit ish Judge Tim Eicke. Ac cord ing to
Eicke, this newly cre ated right to ef fect ive pro tec tion by the State
does not have any basis in Art icle 8 or any other pro vi sion (para. 4).

While the Court does not find a vi ol a tion of Art icle 2 ECHR, it
ac know ledges that the prin ciples de veloped un der the right to life
are “to a very large ex tent” sim ilar to those un der Art icle 8 (para.
537). Re gard ing Art icle 6 ECHR, the Court gives the do mestic
courts of Switzer land a rap over the knuckles for not ad dress ing the
is sue of stand ing of the as so ci ation. The fail ure of the do mestic
courts to en gage “ser i ously or at all” in the ac tion brought by the
ap plic ant as so ci ation, and the ab sence of other legal av en ues, im -
paired the very es sence of the as so ci ation’s right of ac cess to a
court (paras. 636–638).

Vic tim hood: wel com ing as so ci ations while turn ing down in di -

vidual ap plic ants

The most im port ant pro ced ural take-away from KlimaSeniorinnen
relates to Art icle 34 ECHR. The Court al lows for legal ac tion by
associations in re la tion to cli mate change. This con firms the hints
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that were already made by Pres id ent O’Leary dur ing the hear ing in
re la tion to the Aar hus Con ven tion (paras. 490–501).  Most im -
port antly, the Court de term ines that an as so ci ation does not need
to show that its mem bers or other af fected in di vidu als on whose
be half it is act ing would them selves have met the vic tim-status re -
quire ments (para. 502). The judg ment also builds on the Court’s
pre vi ous case law in Melox  and Câmpeanu  and the re cog ni tion
of the (the or et ic al) pos sib il ity for en vir on mental as so ci ations to
bring cli mate cases in most mem ber states (para. 234). In or der to
avoid “ab stract com plaint[s] about a gen eral de teri or a tion”, the
Court presents three cri teria mostly re lated to the legal po s i tion
and rep res ent at ive ness of the as so ci ation (para. 501). To ap pre ci ate
the im plic a tions of these con sid er a tions, it is worth while to read
the partly dis sent ing opin ion of Judge Eicke. He cri ti cizes the Court
for its all-too evol ut ive in ter pret a tion of the vic tim re quire ment
that es sen tially opens the door to ac tio popularis type com plaints.

While the Court ad opts a wel com ing at ti tude to wards as so ci -
ations, it is more dis cour aging to wards in di vidual ap plic ants. The
Court de clares that the four eld erly Swiss wo men lack vic tim hood
and are not dir ectly af fected. In do ing so, the Court up holds the
high threshold of a min imum level of sever ity in its earlier case law
(para. 472). The Court points to the po ten tially huge num ber of
per sons when a low threshold is be ing ap plied, be cause every one is
or will be af fected by the ad verse ef fects of cli mate change. Con sid -
er ing the ex clu sion of actio popularis, the Court lays down two
strict cri ter ia: a high in tens ity of ex pos ure to the ad verse ef fects of
cli mate change with sig ni fic antly severe ad verse con sequences of
gov ern mental (in)ac tion as well as a press ing need ow ing to the ab -
sence or in ad equacy of reas on able meas ures to re duce harm. The
four ap plic ants failed to sat isfy these re quire ments, con sid er ing
that they were not in any “crit ical med ical con di tion” and that
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there was no proof of a cor rel a tion with the asthma of one of the
wo men (para. 533). The Court also re it er ates its well-es tab lished
case law  that fu ture risks can “only in highly ex cep tional cir cum -
stances” be taken into ac count (para. 470). The im plic a tion of
KlimaSeniorinnen is that NGOs and as so ci ations have an easier job
than “lone wolves” in ac cess ing the Court in cli mate cases. This ap -
proach clearly stream lines the po ten tially high num ber of com -
plaints that would oth er wise be lodged in Stras bourg.

Carême exemplifies a straight for ward and un sur pris ing ap plic a -
tion of the vic tim re quire ments un der Art icle 34 ECHR. Carême
claimed that the gov ern ment of France vi ol ated its pos it ive ob lig a -
tions un der Art icles 2 and 8 ECHR by not tak ing all ap pro pri ate
emis sion re duc tion meas ures to reach the goals France has set for
it self un der the Paris Agree ment. The Court con cluded that the
former mayor of Grande- Synthe lacked vic tim hood since he no
longer lives in France. He has no rel ev ant links with the mu ni cip al -
ity Grande- Synthe aside from the fact that his brother is liv ing
there. Fur ther more, Carême has no right to lodge a com plaint on
be half of the mu ni cip al ity of which he was the former may or.

Duarte Agostin ho: no ex tra ter rit ori al ity

The Court de clared the most mediagenic , high- pro file and am bi -
tious case of Duarte Agostinho in ad miss ible. The six Por tuguese
young sters in this case did not only bring a claim against their
home State for vi ol at ing Art icles 2, 3, 8 and 14 ECHR, but also
against 32 other States. The ap plic ants had not ex hausted do mestic
rem ed ies in any of the re spond ent States. In ad di tion, the case
raised the con ten tious is sue of ex tra ter rit ori al ity. The Court fol lows
the de fend ing States and re lies on a strict ter rit orial test re quir ing
ef fect ive con trol over the emis sions. While ac know ledging the pe-
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cu li ar ity of cli mate change, the Court is wary of cre at ing a “novel
ground” for ex tra ter rit orial jur is dic tion “by way of ju di cial in ter -
pret a tion” (para. 195). This would res ult in “a rad ical de par ture
from the ra tionale of the Con ven tion pro tec tion sys tem, which was
primar ily and fun da ment ally based on the prin ciples of ter rit orial
jur is dic tion and sub si di ar ity” (para. 205). The Court also points to
“an un ten able level of un cer tainty for the States” when the ex tra -
ter rit orial jur is dic tion is ex pan ded, turn ing the ECHR into a global
cli mate change treaty that can be ac tiv ated by people any where in
the world (para. 208). The Court’s ap proach, non ethe less, dif fers
from the UN CRC Committee  and IACtHR  which re quired
merely that the harm was “reas on ably fore see able” to the State
Party (as ana lyzed by Wewerinke-Singh  and Suedi ).  The Court
ex pli citly ac know ledges this dif fer ence (para. 212).

The Court sub sequently con cludes that the Por tuguese young -
sters failed to ex haust do mestic rem ed ies in the only state that has
jur is dic tion, Por tugal. The young sters should have star ted a case
be fore the Por tuguese courts. This fol lows from the sub si di ary
nature of the ECHR sys tem, and the Court makes clear that it also
be ne fits from a prior re view by na tional courts (para. 228). The
vari ous Urgenda-type na tional court cases in the past years also il -
lus trate that this re quire ment is not un reas on able, also con sid er ing
the risk of open ing the “floodgates”. The Court’s in ad miss ib il ity
de cision is thus not sur pris ing and aligns with the de cision of the
UN CRC Com mit tee in Sacchi et al v. Ar gen tina et al.  

Des pite the case’s in ad miss ib il ity, the Court ac know ledges sev -
eral points made by the ap plic ants. It, for ex ample, re cog nizes that
States have ul ti mate con trol over private and pub lic activ it ies on
their ter rit or ies that pro duce green house gas emis sions and those
emis sions do have an im pact on people bey ond a State’s bor der
(para. 192).
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The im petus to cli mate lit ig a tion

The judg ments will un deni ably set the tone for cli mate lit ig a tion in
the years to come. It will im pact both lit ig a tion and other pro ced -
ures be fore other in ter na tional courts (i.e. the Ad vis ory Opin ions
be fore the In ter na tional Court of Justice , In ter na tional Tribunal
for the Law of the Sea  and IACtHR ) as well as na tional courts.
Form ally speak ing, judg ments of the Court are only bind ing
between the parties (inter partes). The judg ments are, non ethe less,
con sidered to con tain res interpretata. This means that an in ter -
pret a tion by the court is part of the ECHR and is gen er al is able bey -
ond the con crete case.

This has cer tainly not been the last word of Stras bourg. Six
other cli mate cases are still pending in Strasbourg.  The judg -
ments will also leave their mark more broadly in the en vir on mental
area and provide a much-needed im petus con sid er ing the con sid er -
able lim it a tions that dom in ate this area.  As Lam bert noted in
2020: the Court “reached the end of the road with re gard to en vir -
on mental protection” . The Court’s ap proach can also be con tras -
ted with the ab sence of a “rights turn” in the case law of the Court
of Justice of the EU, primar ily res ult ing from re strict ive stand ing
re quire ments (in Carvalho ).  The re li ance on Aar hus by the Court
could be a valu able source of in spir a tion for the CJEU’s locus standi
re quire ments in re la tion to the ac tion for an nul ment (263(4)
TFEU), also con sid er ing Art icle 52(3) of the Charter and the EU’s
rat i fic a tion of the Aar hus Con ven tion.

The ques tion re mains what the judg ments im ply for the on go -
ing dis cus sions with re spect to the re cog ni tion of the right to a
clean, healthy and sus tain able en vir on ment as a sep ar ate self-
stand ing hu man right (e.g. the UNGA Resolution  adopted in July
2022 ), or even a dis tinct right against the ad verse ef fects of cli-
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mate change (e.g. the In dian Su preme Court in March 2024 ). Fol -
low ing a res ol u tion of the Com mit tee of Ministers , the CDDH
Draft ing Group on Hu man Rights and the Environment held its last
meet ing about the en vir on ment and hu man rights in March 2024
and sent its draft re port to the CDDH for its ad op tion in June
2024.  In KlimaSeniorinnen, the Court ac know ledges these de vel -
op ments but tries to stay away by men tion ing that it is not for the
Court to de term ine whether such a right ex ists. Its role is to as sess
the Con ven tion is sues be fore it (para. 448). Con clud ing,
KlimaSeniorinnen evidences the beauty of the ECHR as a liv ing in -
stru ment which en ables the Court to en gage with ur gent is sues.
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Kli maSeni orinnen and the Choice Between
Im per fect Op tions

In cor por at ing In ter na tional Cli mate Change Law to Main tain the
ECHR’s Rel ev ance Amid the Cli mate Crisis

https://verfassungsblog.de/klimaseniorinnen-and-the-choice-between-imperfect-options/




verything could be dif fer ent – and yet there is al most noth -
ing I can change.”  This is, as Nik las Luh mann ob served,

the para dox ical blend that mod ern demo cra cies im pose on cit izens,
in vit ing either uto pi an ism or fatalism.  Disillusionment with the
trans form at ive po ten tial of demo cracy is in deed wide spread in the
face of the “rap idly clos ing win dow of op por tun ity to se cure a live -
able and sus tain able fu ture for all”  on the one hand, and the of ten
in ad equate action  taken to re duce an thro po genic green house
gases (GHG) emis sions on the oth er.

Fa tal ism, however, was not some thing the more than 2,000
Swiss wo men with an av er age age of 73 join ing to gether in the
Association (German: Verein) “KlimaSeniorinnen Schweiz”, suc -
cumbed to. Rather, as part of a stra tegic lit ig a tion effort  ini ti ated
by “Green peace Switzer land”, an NGO, KlimaSeniorinnen made the
case that the Swiss fed eral ex ec ut ive branch of gov ern ment’s fail -
ure to ini ti ate a re vi sion of the ex ist ing cli mate legislation  amoun -
ted to a vi ol a tion of the coun try’s pos it ive ob lig a tions stem ming
from the right to life and the right to re spect for private and fam ily
life en shrined in the European Con ven tion on Hu man Rights
(ECHR). Senior fe male cit izens, they main tained, would be ad -
versely af fected by heat waves  oc cur ring both more fre quently and
severely  on ac count of omis sions by fed eral au thor it ies to re duce
Switzer land’s GHG emis sions (see para. 22).

Neither the Swiss Fed eral Ad min is tra tion nor the Fed eral Ad -
min is trat ive Court nor, as crit ic ally appraised , the Fed eral Su -
preme Court (paras.  43–63) con sidered the mo tion of
KlimaSeniorinnen and four of their mem bers on its mer its.
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Cat egor ical di� er ences between Kli maSeni orinnen and Court’s

ex ist ing en vir on mental case law

Kli maSeni orinnen had thus ex hausted all do mestic rem ed ies. This
in dic ates that not only demo cracy but also lit ig a tion to com pel
gov ern ments to re duce GHG emis sions is fraught with obstacles.
This is mainly due to the in ter play of cli mate phys ics un der pin ning
cli mate change and the ra tionale of the ju di cial pro cess. Car bon di -
ox ide (CO2) ac counts for two-thirds of all GHGs emitted.  Mul tiple
lines of evid ence in dic ate a causal and “al most lin ear re la tion ship
between cu mu lat ive CO2 emis sions and pro jec ted global tem per at -
ure change”.   Each tonne of CO2 emit ted into the at mo sphere
any where on Earth at any given time thus had, has and will have an
al most identical ef fect on the av er age global tem per at ure. Due to
the high heat ca pa city of the Earth sys tem, an av er age of 10.2 years
elapses between emis sion of CO2 and its max imum ef fect in terms
of the res ult ing global warming.  Cli mate change in duced by in -
creased at mo spheric CO2 con cen tra tion “re mains largely ir re vers -
ible for 1,000 years after emis sions stop”.  The rise in the global
av er age tem per at ure is there fore, as the European Court of Hu man
Rights (EC tHR) ac know ledged in the KlimaSeniorinnen de cision
(paras.  416–7, 425, 439), es sen tially de term ined by the cumulative
level of all GHG emis sions ac crued over cen tur ies, to the ef fect that
“[m]ost as pects of cli mate change will per sist for many cen tur ies
even if emis sions of CO2 are stopped”.

By con trast, the EC tHR’s ex ist ing en vir on mental case law refers
to situ ations in which harm (toxic waste, pol lu tion, etc.) in flic ted
on ap plic ants can be traced dir ectly to a spe cific source (e.g., in dus -
trial steel works com plex or land fill) loc ated within the jur is dic tion
of the re spond ent State. Given this state au thor it ies can take ef-
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fect ive ac tion to re duce the in fringe ment (r f., e.g., Cordella and
Oth ers v. Italy ). In this pre vi ous en vir on mental case law, there
was, in other words, a dir ect link “between a source of harm and
those af fected by the harm”, and the meas ures ne ces sary to al le vi -
ate the harm were “iden ti fi able and avail able to be ap plied at the
source of the harm” (para. 415). There fore, re course to “pos it ive
obligations”  de rived from the Con ven tion, es pe cially its Art icles 2
and 8 (see paras. 538–540), is es sen tial for the Court to en sure that,
in en vir on mental cases as well, the ju di cial pro cess may serve its
main pur pose: to provide re lief to in di vidu als who have suffered
spe cific, meas ur able, and un law ful harm at the hands of the party
bear ing legal re spons ib il ity for the in fringe ment.

An in sti tu tional di lem ma: choos ing the best im per fect op tion

Ow ing to the in ter ac tion between the phys ics un der pin ning cli -
mate change and the ra tionale of the ju di cial pro cess, the “fun da -
mental dif fer ences” (para. 422) between KlimaSeniorinnen and the
ex ist ing en vir on mental case law presen ted the Court with a ser i ous
di lem ma: the rem edy sought by the ap plic ants (i.e. a drastic re duc -
tion of GHG emis sions; see paras. 22, 319–336) would not have al -
le vi ated their harm, des pite the “causal re la tion ship between cli -
mate change and the en joy ment of Con ven tion rights” (para. 545;
see also paras. 431–436). This left the Court with few op tions – all
of them im per fect.

To find the al leged omis sions out side the scope of the guar an -
tees of the Con ven tion would not only have risked neg lect ing the
link between cli mate change and the severe con sequences for many
as pects of hu man life , which are closely in ter twined with some
guar an tees of the Con ven tion, but would also have rendered both
the Con ven tion and the Court – the “Con science of Europe”   –
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largely ir rel ev ant with re gard to “one of the most press ing is sues of
our times” (para. 410). However, main tain ing the rel ev ance of both
the Con ven tion and the Court is fraught with con sid er able peril for
the in sti tu tion, es pe cially at a time when hu man rights law in gen -
eral and the ECHR in par tic u lar have come un der mount ing
scrutiny.

What the EC tHR thus refers to as a “tailored ap proach”
(paras. 422, 434 & 436) amounts, at least partly, to the Court’s at -
tempt to main tain both the Con ven tion’s and its own rel ev ance in
the midst of one of the most press ing chal lenges fa cing hu man ity,
while at the same time care fully seek ing to re spect the realm of
polit ics with re gard to con crete “meas ures to be im ple men ted”
(para. 657).

A “tailored ap proach”: in cor por at ing in ter na tional cli mate

change law

This “tailored ap proach” (para.  422) es sen tially con sists of in cor -
por at ing ob ject ives, ob lig a tions, and as pir a tions of in ter na tional
cli mate change law un der the UN FC CC, in clud ing the Paris Agree -
ment, to define the scope of the pos it ive ob lig a tions de riv ing from
Art icle 8 of the Con ven tion (see paras. 541–549). The Court also
pre scribed a com pre hens ive set of cri teria for States to ful fil in or -
der to com ply with the Con ven tion (see paras. 550–554).

The Court de rives its ap proach from the pos it ive ob lig a tion of
States to pro tect in di vidu als from “ad verse ef fects on hu man
health, well-be ing and qual ity of life arising from vari ous sources
of en vir on mental harm and risk of harm” (para.  544; see also
para. 435) and from a “har mo ni ous and evol ut ive in ter pret a tion of
the Con ven tion in the light of the de vel op ing rules and prin ciples

18

Kli maSeni orinnen and the Choice Between Im per fect Op tions

46



of in ter na tional en vir on mental law” (para. 453). This doc trine has
been es tab lished in pre vi ous case law on the basis of Art icle 31 § 3
(c) of the Vi enna Con ven tion on the Law of Treaties.

With re spect to Art icles 6 and 8 ECHR, the Court gran ted the
ap plic ant as so ci ation (K li maSeni orinnen) locus standi (paras.  526,
623, 625), while hold ing that the four in di vidual ap plic ants failed to
sat isfy the cri teria for vic tim status (paras.  535, 624, 625). This is
con sist ent with the fact that, for the reas ons rooted in cli mate
phys ics noted above, it is local ad apt a tion meas ures, such as free
home vis its by med ical pro fes sion als dur ing heat waves, or “reas on -
able meas ures of per sonal ad apt a tion” (para. 533), rather than the
GHG emis sion re duc tions re ques ted by the ap plic ants (see
paras.  22, 319–336), that can mit ig ate the ad verse im pacts of cli -
mate change for in di vidual ap plic ants.

The Court, while find ing Switzer land in vi ol a tion of both
Articles 6 and 8 of the Con ven tion (paras. 574 & 640), shied away
from pre scrib ing any con crete “meas ures to be im ple men ted in or -
der to ef fect ively com ply” with its judg ment. The Court deemed
“the re spond ent State, with the as sist ance of the Com mit tee of
Min is ters” to be “bet ter placed than the Court to as sess the spe cific
meas ures to be taken” in stead (para. 657).

Em phas iz ing the col lect ive di men sion – an ad min is trat ive turn

The Court’s ap proach high lights the collective  dimensions of cli -
mate change,  while seek ing to ac count for the threats posed by
the ef fects of an thro po genic GHG emis sions to the val ues pro tec -
ted by the Con ven tion’s rights. The strin gent cri teria for as so ci -
ations to have stand ing (see paras. 502–503) are likely to en sure
that only well- foun ded ap plic a tions reach the Court. Given the
Court’s re luct ance to pre scribe spe cific meas ures to be im ple men-
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ted by the re spond ent state (para.  657), the “tailored ap proach”
(para. 422) risks trans form ing ap plic a tions to the EC tHR to com pel
states to re duce their GHG emis sions into a hy brid form of weak
pub lic in terest lit ig a tion, akin to su per vis ory com plaints in ad min -
is trat ive law.

Ex cess ively “har mo ni ous”: turn ing “Par is” up side down

The Paris Agree ment, which the Court in part in cor por ates to
define the scope of the pos it ive ob lig a tions de riv ing from ECHR’s
Art icle 8, “con tains pro vi sions spread across the spec trum of legal
character” . The Treaty’s pro vi sions on “loss and dam age” are
mere “soft ob lig a tions” that “re com mend” but (do not re quire) cer -
tain actions,  not least due to the United States’ stance at COP 21
that any stricter pro vi sion would “kill the deal”.  The Paris Agree -
ment’s core pro vi sion, Art icle 4 (2) on “N a tion ally De term ined
Con tri bu tions” (para. 136), states an ob lig a tion (“shall”) of con duct
(“in tends to achieve”) rather than one of result.  This de lib er ate
shift away from the Kyoto Protocol’s  binding re duc tion com mit -
ments is of ten re ferred to as a trans ition from a “top- down” to a
“bot tom-up” approach. ’ 

Des pite these cru cial nu ances in the “terms of the treaty”, the
Court refers to the UN FCCC and the Paris Agree ment as “in ter na -
tional com mit ments un der taken by the mem ber States” (para. 546)
when de term in ing the scope of States’ pos it ive ob lig a tions. There
are, to be sure, le git im ate policy con sid er a tions to call for a much
more ro bust and ef fect ive mech an ism for states to ef fect ively re -
duce their GHG emis sions. However, de riv ing not only such ob lig a -
tions of res ult but a ju di cial su per vis ory mech an ism (paras.  550–
554) from the me tic u lously ne go ti ated and craf ted “terms” of the
Paris Agree ment tends to turn its “‘bot tom-up’ ap proach” on its
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head and is likely to go well bey ond what a “har mo ni ous (…) in ter -
pret a tion” (para. 453) al lows for.

Con clu sion: re it er at ing the prerog at ive of polit ics

In a seem ingly para dox ical way, KlimaSeniorinnen reaffirms the
prerog at ive of polit ics: while mem ber States’ of the Coun cil of
Europe cli mate policies must, ac cord ing to the EC tHR, com ply with
a de tailed set of cri teria in or der to be in ac cord ance with the Con -
ven tion (see paras.  550–554) the Court still re frained from pre -
scrib ing con crete “meas ures to be im ple men ted” (para.  657).
Hence, only in hind sight will we be able to tell whether
KlimaSeniorinnen, on which the Court has ex pen ded con sid er able
polit ical cap it al, turned out to be as “transformative”  as one
hopes for. The “owl of Min erva”, after all, “be gins its flight only
with the fall ing of dusk”.
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n April 9, 2024, the European Court of Hu man Rights (EC tHR)
is sued its first-ever find ings con cern ing cli mate change. The

present chapter, as part of this ed ited volume on the EC tHR de -
cisions, dis cusses Duarte Agostinho and Oth ers v. 32 Mem ber States .
The case was brought by six youth ap plic ants from Por tugal, who
al leged breaches of Art icles 2, 3, 8 and 14 of the European Con ven -
tion on Hu man Rights (E CHR) based on the present and fu ture im -
pacts of cli mate change, in clud ing heat waves and wild fires, caused
by the re spond ent States’ green house gas (GHG) emis sions.

Like the land mark de cision in the KlimaSeniorinnen   case,
which was also handed down on April 9, Duarte Agostinho shed
light on who can bring cli mate cases to Stras bourg. In Duarte
Agostinho, the cla ri fic a tion pre dom in antly con cerned the ter rit orial
scope of ECHR pro tec tion, with the Court find ing that cli mate mit -
ig a tion cases of this kind can not be brought by in di vidu als loc ated
ex tra ter rit ori ally. This chapter ana lyses the Court’s find ings and re -
flects on what “suc cess” means in these kinds of cli mate cases.

The Court’s �nd ings

Ex tra ter rit orial jur is dic tion: the de mand for a spe cial test

The  Duarte Agostinho  case ori gin ally con cerned 33 Coun cil of
Europe Mem ber States (in clud ing Rus sia, which is no longer a
Mem ber State, but against which the case was con tin ued, and
Ukraine, against which it was dropped by the ap plic ants in light of
the on go ing Rus si a-Ukraine war). Be cause the ap plic ants live in
Por tugal, the claim against that State was ter rit ori al; against the
oth ers, it was ex tra ter rit ori al. A key ques tion in the case was ac -
cord ingly whether the re spond ent States other than Por tugal could
be held re spons ible for the cli mate-re lated im pacts that their emis -
sions con trib uted to, but that were felt over seas. Here, the Court
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drew par al lels to its mi gra tion-re lated case -law (M.N. and Others v.
Belgium , on visa ap plic a tions sub mit ted at em bassies abroad). In
do ing so, it agreed with the ap plic ants that this case did not fit the
Court’s es tab lished mod els of ex tra ter rit orial jur is dic tion un der
Art icle 1 of the ECHR (which is primar ily ter rit ori al, ex cept when (i)
a State ex er cises “ef fect ive con trol” out side its bor ders; (ii) its
agents have power and con trol over a per son abroad or (iii) more
rarely, there are spe cific pro ced ural ele ments to a case).

The Court then ex amined the ap plic ants’ ar gu ment for the cre -
ation of a spe cial test for jur is dic tion based on un der ly ing prin -
ciples and the ex cep tional cir cum stances con cerned. In
KlimaSeniorinnen, it had shown a will ing ness to re vise the vic tim
status test in re sponse to the spe cific prob lem of cli mate change,
cre at ing a spe cial approach to vic tim status and set ting out cri teria
with a high threshold for both in di vidual ap plic ants and
associations.    There fore, the Court con sidered whether a spe cial
ap proach was also needed here, for ex tra ter rit orial jur is dic tion.

In its ana lys is, the Court agreed with the ap plic ants on cer tain
points, namely that: (i) cli mate change has spe cial fea tures; (ii)
States have ul ti mate con trol over pub lic and private emis sions on
their ter rit or ies; (iii) emis sions have ad verse ef fects on the rights of
people out side a State’s bor ders “and thus out side the re mit of that
State’s demo cratic pro cess” (para. 193); and (iv) cli mate change is a
prob lem “of a truly ex ist en tial nature for hu man kind, in a way that
sets it apart from other cause-and-ef fect situ ations” (para. 194).

However, the Court was not con vinced to re vo lu tion ize its ap -
proach to ex tra ter rit ori al ity, and re jec ted sev eral other ar gu ments
made by the ap plic ants. In par tic u lar, it found that (i) jur is dic tion
had to be con sidered sep ar ately from the mer its; (ii) there was no
par tic u lar link to any re spond ent State apart from Por tugal; (iii) ca -
pa city to im pact rights abroad was in suf fi cient to es tab lish jur is dic-
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tion; (iv) EU cit izen ship was ir rel ev ant in this re gard; (v) “the Con -
ven tion is not de signed to provide gen eral pro tec tion of the en vir -
on ment as such” (para. 201), and (vi) its pro tec tion is based on
prin ciples of ter rit ori al ity and sub si di ar ity.

As Rocha discusses in his con tri bu tion to this book, the Court
ac cord ingly re jec ted the idea of a new test for jur is dic tion based on
con trol over Con ven tion in terests, rights en joy ment, or the source
of harm. Based on an ex tens ive col lage of past cases, it found that
jur is dic tion “re quires con trol over the per son him self or her self
rather than the per son’s in terests” (para. 205). Any other con clu -
sion would cause “a crit ical lack of fore see ab il ity” and al low cases
from “anyone ad versely af fected by cli mate change wherever in the
world he or she might feel its ef fects” (para. 206).

The Court ex pressed its con cern that the ap plic ants’ ar gu ments
“would turn the Con ven tion into a global cli mate-change treaty”
(para. 208). This was con sidered un ten able, and the Court re fused
to fol low the more ex pans ive ap proaches of other hu man rights
bod ies (spe cific ally the In ter -Amer ican Court of Hu man Rights , as
fol lowed by the Com mit tee on the Rights of the Child in Sacchi et
al. v. Ar gen tina et al. ), de clar ing them “based on a dif fer ent no tion
of jur is dic tion” (para. 212). The Court also noted that the ex ten sion
of jur is dic tion sought could not be lim ited to the Con ven tion’s
legal space (its “espace juridique”). As a res ult, the claims against all
of the re spond ent States save Por tugal were de clared in ad miss ible.

Ex haus tion of do mestic rem ed ies: fore ground ing the role of do mestic
courts

While the EC tHR de term ined that it had jur is dic tion to hear the
com plaint against Por tugal, it like wise dis missed that com plaint. It
did so be cause the ap plic ants had not ex hausted the do mestic rem -
ed ies. Here, the Court re it er ated well-trod den case law, not ing its
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sub si di ary role and the fact that the EC tHR is not a court of first in -
stance. While ap plic ants are not re quired to ex haust rem ed ies that
are in ef fect ive, fu tile, or in ad equate, and al though there is some
flex ib il ity here, mere doubts about the ef fect ive ness of a rem edy
are in suf fi cient to sus pend the ex haus tion rule.

Ap ply ing these stand ards, the Court con cluded that the ap plic -
ants should have ex hausted the rem ed ies offered by the Por tuguese
legal sys tem. It noted that Por tugal re cog nizes an ex pli cit and ju di -
ciable con sti tu tional right to a healthy en vir on ment, and that do -
mestic law al lows for actio popularis cases. Us ing the do mestic rem -
ed ies would have al lowed the Por tuguese courts to ex am ine the
case them selves, al low ing the Court to be ne fit from their as sess -
ment of the facts and the law. The im pact of the fail ure to ex haust
do mestic rem ed ies was also re it er ated in a brief obiter dictum on
vic tim status, where the Court noted that the lack of do mestic rul -
ings de prived it of clar ity about the ap plic ants’ situ ations.

Con tex tu al iz ing the case: whither global cli mate justice?

Sav aresi, Nord lander and Wew erinke-Singh have ar gued that the
Court’s find ings on ex tra ter rit ori al ity here “risk lim it ing ac cess to
justice for those most vul ner able to cli mate harms”.  While I have
no qualms in agree ing with this, I will ex plore two ar gu ments here:
one con cern ing the per ceived in ev it ab il ity of this find ing, and the
second more closely in vest ig at ing the global versus do mestic ori -
ent a tion of the Grand Cham ber’s cli mate rul ings.

No such thing as in ev it ab il ity

The out come on ex tra ter rit ori al ity in Duarte Agostinho has been
de scribed as inevitable.  And cer tainly, it is con sist ent with ex ist ing
case law. The al tern at ive would have rep res en ted a rad ical de par-
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ture from ex ist ing ap proaches and could have paved the way for cli -
mate cases from all around the world to come to Stras bourg, in und -
at ing the Court’s dock et. Still, it is im port ant to re call that the
Court’s Grand Cham ber is not in the busi ness of con sid er ing cases
that are “inev it ably” in ad miss ible. Such cases are sub ject to sum -
mary pro ceed ings, and three other cli mate cases have already met
this fate,  meaning that they were de clared in ad miss ible by single
judges or com mit tees without any find ings be ing made.  Neither
should we read any thing into the lack of sep ar ate opinions in this
case – these are in fact not possible in in ad miss ib il ity decisions.

Look ing to the fu ture, one has to won der whether there are no
pro ced ural in nov a tions that would have been avail able to ad mit
this case while sim ul tan eously pre vent ing a global flood of fol low-
up cases. An ana logy to the cre ation of the pi lot judg ment pro ced -
ure to man age the Court’s docket may have been able to serve as an
inspiration.  After all, as Raible  has ar gued, ab sent co her ent and
am bi tious ac tion from States on the do mestic and in ter na tional
level, hu man rights bod ies may need to de vise new and po ten tially
“non-ideal” solu tions – which is es sen tially what happened in
KlimaSeniorinnen as con cerns vic tim status.  In short: while the
Court’s de cision in this case was pre dict able, it was not in ev it able.

The pro fessed fail ure of the Court to en sure global pro tec tion

In this case, the Court re fused to fol low the ap proach of the IAC tHR
(as echoed by the CRC) along with long-stand ing
academic  discussions about the dis join ted state of Art icle 1
ECHR.  Rocha, cit ing Murcott, Tigre, and Zimmermann , ac cord -
ingly describes Duarte Agostinho in his con tri bu tion to this book as
passing up “the” op por tun ity for the ECtHR to learn from the
Global South and re vise its un der stand ing of ex tra ter rit ori al ity.
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These first cases will in ev it ably be fol lowed by more cli mate
rul ings from the EC tHR. To un der stand what is at stake, it must be
re it er ated that cli mate change is a fun da ment ally in equit able phe -
nomen on. This is cer tainly true for the dis par ate im pacts on vul -
ner able com munit ies in coun tries fa cing de vel op ment
constraints.  It is also well-es tab lished that some parts of Europe
will be more severely and quickly af fected by cli mate change than
oth ers (e voc at ive of Doelle and Seck’s  idea of a “south within the
north” ).   It has like wise been sci en tific ally proven – and
reiterated by the Court in KlimaSeniorinnen – that “pop u la tions at
‘highest risk’ of tem per at ure-re lated mor bid ity and mor tal ity in -
clude older adults, chil dren, wo men, those with chronic dis eases,
and people tak ing cer tain med ic a tions” (para. 510). Cor res pond ing
cases are sure to come be fore the Court and, in fact, are already
pending. And cur rently, the Court’s Grand Cham ber rul ings only
scratch the sur face of these in equit ies, ren der ing this case a dis -
tinct – if un der stand able – dis ap point ment.

However, the Court’s ap proach in Duarte Agostinho is co her ent
with the over all vis ion of cli mate lit ig a tion that the Court presen -
ted on April 9th, and must be un der stood in light of the
KlimaSeniorinnen judgment, where the Court found that States
must cre ate and im ple ment an ad equate reg u lat ory frame work to
con trol emis sions. In KlimaSeniorinnen, like Duarte Agostinho, ter -
rit orial scope was a ma jor con cern for the Court. The Court in
KlimaSeniorinnen re quired as so ci ations and their mem bers to have
a link to the jur is dic tion in ques tion in or der to have vic tim status
in mit ig a tion cases (para. 502), again lim it ing claims from abroad.
At the same time, KlimaSeniorinnen shows that the Court is will ing
to re view emis sions abroad, in clud ing those em bed ded in trade and
im por ted into Switzer land (para. 287). Des pite not ing that these
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emis sions con tain “an ex tra ter rit orial as pect”, the Court con sidered
them re view able given their im pacts in Switzer land.

The rul ings show that, while un der stand ing the need for
ECHR- based re view, the Court is re strict ive con cern ing who can
con test cli mate policy. This is jus ti fied by the fact that cli mate
change po ten tially af fects every one, and this is un der stood as equi -
val ent to an actio popularis (falsely, I would ar gue, if we un der stand
an actio pop ularis as an abstract form of re view). At the same time,
we should not lose sight of the fact that a bind ing ECHR ob lig a tion
to reg u late and mit ig ate GHG emis sions, un der stood com pre hens -
ively to in clude em bed ded emis sions, is a key step to wards en sur -
ing a live able cli mate, and has global be ne fits.

The breadth of am bi tion, and un der stand ings of suc cess

We may not read ily de scribe Duarte Agostinho as a suc cess. But it
does of fer an ex cel lent op por tun ity to cla rify what we mean by
“suc cess” in this con text. Ar gu ably, this de pends on our ex pect a -
tions – whether that’s to gen er ate at ten tion, trig ger mo bil iz a tion,
seek ju di cial en gage ment with an is sue, cla rify the law, or pur sue a
given out come, among oth ers.

Some ex pec ted Duarte Agostinho to be in ad miss ible from the
be gin ning. For ex ample, Mil an ovic has argued  that the ap plic ants
were “bound to fail, so much so that pur su ing this lit ig a tion was
po ten tially counterproductive”.  In re spon se, I would ar gue that
the lat ter (coun ter pro ductiv ity) does not ne ces sar ily fol low from
the former (in ad miss ib il ity), and that a case can be in ad miss ible
and still have strik ing im pacts (with Sacchi as a key ex ample).

After this rul ing, we know that these im pact- based ar gu ments
about ter rit orial jur is dic tion will not fly in Stras bourg, cre at ing
legal clar ity – ar gu ably a type of suc cess. In any case, this know-
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ledge is not a set back. It tells us how far the Court is will ing to go
un der cur rent cir cum stances, en abling lit ig ants to shape fu ture
cases ac cord ingly, and it provides in put for on go ing dis cus sions
about the pro posed ad di tional protocol to the ECHR  re cog niz ing
a hu man right to a healthy en vir on ment.

In ad di tion, it should be noted that – as part of the Grand
Cham ber trio of cli mate cases – Duarte Agostinho presen ted am bi -
tious ar gu ments about States’ fair shares and the har mon iz a tion of
hu man rights law with the in ter na tional cli mate re gime. The sub -
mis sions made in this case are a re source for other lit ig ants, they
are car ried for ward in part by the Kli maSeni orinnen’s sub mis sions,
and they pushed the legal ima gin a tion around what was pos sible
here, per haps mak ing it more feas ible for the Court to make its
land mark find ing in KlimaSeniorinnen. These can all be un der stood
as their own kind of suc cess, mean ing that suc cess is sub ject ive – at
least to a de gree.

Con clu sion

The first wave of cli mate rul ings from Stras bourg has clearly es tab -
lished that, while the Court is will ing to hear cli mate cases, it will
do so un der spe cific cir cum stances that al low it to con trol who can
bring cli mate cases, and from where. This is a prag matic solu tion
that bal ances in sti tu tional needs against de mands for cli mate
justice. By re fus ing to cre ate a new test for ex tra ter rit orial jur is dic -
tion in cli mate cases, and in sist ing on the ex haus tion of do mestic
rem ed ies, Duarte Agostinho is a key part of this prag mat ism.
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n April 9, 2024, the European Court of Hu man Rights (EC tHR)
ruled on three ap plic a tions con cern ing the fight against cli -

mate change and the pos it ive ob lig a tions of the sig nat ory states of
the European Con ven tion on Hu man Rights (E CHR) in this re spect.
Two of the ap plic a tions were de clared in ad miss ible (Duarte
Agostinho and Oth ers v. Por tugal and 32 Other States  and Carême v.
France ). The third, Klimaseniorinnen v. Switzerland , was a great
suc cess. This chapter ana lyzes the Carême decision in which the
Court de clared in ad miss ible an ap plic a tion brought by a former
mayor of a French town on the grounds of in com pat ib il ity ratione
personae with the pro vi sions of the Con ven tion within the mean ing
of Art icle 35 § 3 (para. 88). In my view, this is an ill-developed de -
cision, which could dan ger ously im ply a re gres sion in en vir on -
mental mat ters.

This de cision presents three in ter est ing points in par tic u lar.
Firstly, the Carême ruling is the most over looked of the three

cli mate de cisions handed down on April 9, 2024. Be cause this de -
cision is in suf fi ciently ar gued, a few thoughts on it de serve to be
shared. Secondly, this re jec tion is a re minder of the ar du ous road
ahead for the pro tec tion of en vir on mental hu man rights. Fi nally,
the de cision cruelly points out the ab sence of a right to a healthy
en vir on ment re cog nized by the Con ven tion. Given that cli mate
change is one of the world’s most press ing en vir on mental prob -
lems, this rul ing serves as a re minder that little has yet been
achieved in terms of the hu man right to a healthy, stable cli mate.
Des pite the suc cess of the KlimaSeniorinnen case, there is still a
long way to go.
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Len ten re quest re minder

Mr. Carême was mayor of Grande- Syn the, France from 2001 to
2019. Grande- Synthe is a town in North ern France that is par tic u -
larly ex posed to cli mate-re lated risks. On Novem ber 19, 2018, Mr.
Carême, act ing on his own be half and in his ca pa city as may or,
asked the French gov ern ment to take all use ful meas ures to curb
na tional green house gas (GHG) emis sions, ad opt all ne ces sary le -
gis lat ive and reg u lat ory ini ti at ives to “make cli mate pri or ity man -
dat ory”, pro hibit all policies likely to in crease GHG emis sions, and
im ple ment im me di ate meas ures to ad apt to cli mate change in
France. The na tional au thor it ies failed to re spond, and Mr. Carême
then appealed to the Con seil d’Etat (French Su preme Ad min is trat -
ive Court) on grounds of ex cess of power.

The pe ti tion to the Con seil d’Etat high lighted the fu ture risks
as so ci ated with cli mate change, and the need for im me di ate and
am bi tious meas ures to pro gress ively limit GHG emis sions. It
should be noted that even that first pe ti tion to the na tional court
claimed a vi ol a tion of Art icles 2 and 8 of the ECHR. In its de cision
of Novem ber 19, 2020, the Con seil d’Etat ruled that the claims were
sub ject to ju di cial review.  With re gard to the in terest of the ap -
plic ants, the Con seil drew a dis tinc tion between the case of the
town and that of Mr. Carême. For the judges, the mu ni cip al ity had
an in terest, while Damien Carême did not. Two fur ther de cisions by
the same court fol lowed (July 1, 2021  and May 10, 2023 ), in which
the Coun cil ruled that, while the gov ern ment had ad op ted ad di -
tional meas ures to ad dress cli mate change, the avail able evid ence
did not provide a suf fi ciently cred ible guar an tee that the GHG
emis sions re duc tion plan would be achieved. The Coun cil en joined
the gov ern ment to take ad di tional meas ures be fore June 30, 2024.
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Mr. Carême ap pealed to the EC tHR in 2022, al leging that the
meas ures taken by France to com bat cli mate change were in suf fi -
cient, thereby vi ol at ing his rights un der Art icles 2 and 8 of the
Con ven tion. On May 31, 2022, the Cham ber in charge of the case
re lin quished jur is dic tion in fa vor of the Grand Cham ber. Two years
later, the Court de clared the ap plic a tion in ad miss ible for lack of in -
terest on the part of the ap plic ant.

In the Court’s view, an in di vidu al, as a cit izen, does not have an

in terest in the mat ter

In their de fense, the French gov ern ment ar gued that the Con seil
d’Etat’s de cision of July 2021 had already de prived the claimant of
vic tim status. The gov ern ment ex plained that the de cision had sat -
is fied the claims for mu lated by the claimant be fore the do mestic
courts by ad mit ting the ad miss ib il ity of the ap plic a tion lodged by
the town. The EC tHR agreed, once again deny ing Mr. Carême the
status of vic tim (paras. 76–81).

The EC tHR ex plained that it “sees no reason to de part from the
con clu sions reached by the Con seil d’Etat as to the hy po thet ical nature
of the risk linked to cli mate change with re gard to the applicant…”
(para. 80). While it is likely that cli mate change af fects in di vidu als
dif fer ently de pend ing on their place of res id ence, liv ing con di tions
and state of health, for the Court, the ap plic ant does not show the
ex ist ence of a ser i ous and spe cific threat to his health and prop erty
(paras. 77, 79 & 82). And, to fol low,

“the ap plic ant did not jus tify an in terest giv ing him stand ing to
act on the sole ground that his cur rent res id ence was in an area
likely to be sub ject to flood ing by 2040…there was noth ing to in-
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dic ate what the ap plic ant’s res id ence would be in the years to
come, a for tiori in 20 years or more, so that his in terest ap peared
to be af fected in too un cer tain a man ner ...”
(paras. 78, 79 & 81)

Hav ing moved to Brus sels in May 2019, Mr. Carême no longer owns
nor rents prop erty in Grande- Synthe. The only link is the fact that
his brother lives there. The Court re called that, ac cord ing to its es -
tab lished case law, adult sib lings can not rely on the fam ily life
com pon ent of Art icle 8, un less they can demon strate the ex ist ence
of ad di tional ele ments of de pend ence, which is not the case here
(para. 81) (see Mamasakhlisi v. Geor gia & Russia ).

The Court thus ex plained that the ap plic ant had not demon -
strated the ex ist ence of a dir ect and suf fi ciently ser i ous in ter fer -
ence with his rights pro tec ted by Art icle 8 (para. 83). He had not es -
tab lished the ex ist ence of a dir ect link between, on the one hand,
the State’s omis sions in re du cing GHG emis sions and, on the oth er,
his per sonal life. Fur ther more, he had not shown that he had
already suffered re stric tions in the en joy ment of his home, or that
he was per son ally con cerned by the fu ture risks as so ci ated with cli -
mate change. The ar gu ment that he suffered from asthma as a res -
ult of car bon di ox ide pol lu tion was also re jec ted by the Court (para.
87), des pite its flex ible case law on this point (Lόpez Os tra v. Spain,
1994 ; Sciavilla v. Italy, 2000 ; Solyanik v. Russia, 2022 ).

As a politi cian, Mon sieur Carême is no vic tim either

Mr. Carême had also sub mit ted his ap plic a tion in his ca pa city as
former mayor of Grande- Synthe. The Court re jec ted this ground
too (para. 85), re fer ring to its es tab lished case law (Assanidzé v.
Georgia, 2004  ; Slovenia v. Croatia, 2020 ). In its view, de cent ral-
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ized au thor it ies ex er cising “pub lic func tion s”, ir re spect ive of their
de gree of autonomy from cent ral bod ies are re garded, as “gov ern -
mental or gan iz a tions” not en titled to ap ply to the Court un der
Article 34 of the Con ven tion. Con sequently, the Court con cluded
that the ap plic ant is not en titled to lodge an ap plic a tion with the
Court, or sub mit a com plaint to it, on be half of this town.

De fend ing the en vir on ment at all is not ac cept able to the Court

either

In re sponse to Carême’s ap plic a tion, the French Gov ern ment took
the view that he was seek ing to have the EC tHR re view the meas -
ures taken by France to limit GHG emis sions. It was clear, ex plained
the gov ern ment rep res ent at ive, that Carême’s ac tion was not
aimed at pro tect ing his in di vidual rights, but at de fend ing the gen -
eral in terest. For the de fend ants, it was an actio popularis. The Con -
ven tion, ex plained the gov ern ment, does not provide for an in
abstracto re view of do mestic le gis la tion or meas ures, in clud ing in
en vir on mental mat ters (Caron v. France, 2010 ). The right of
individual pe ti tion can not be in ten ded to pre vent the pos sible oc -
cur rence of a fu ture vi ol a tion (Aly Bern ard & al. Green peace Lux em -
bourg v. Luxembourg, 1999 ).

The EC tHR agreed with the de fend ants on this point and ex -
plained that the ap plic ant could not claim, un der any of the head -
ings of Art icle 8, to be a vic tim for the pur poses of Art icle 34 of the
Con ven tion. The Court noted that, hav ing re gard

“to the fact that any one, or al most any one, could have a le git im -
ate reason to feel some form of anxi ety about the fu ture risks of
the harm ful ef fects of cli mate change, to find that the ap plic ant
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could claim such vic tim status would make it dif fi cult to dis tin -
guish the de fense of in terests pur sued by way of ac tio pop ularis –
which is not re cog nized in the Con ven tion sys tem – from situ -
ations where there is a com pel ling need to en sure the in di vidual
pro tec tion of an ap plic ant against the harm that the ef fects of cli -
mate change could cause to the en joy ment of his fun da mental
right s.”
(paras. 84–86)

Here, the Court takes up its strict est line of jur is pru dence on the
ap plic ab il ity of Art icle 8, point ing out that the State’s ob lig a tions
un der this pro vi sion only arise “if there is a dir ect and im me di ate
link between the situ ation at is sue and the ap plic ant’s home or
private or fam ily life” (Ivan Atanasov v. Bulgaria, 2010 ). En vir on -
mental dam age must have a dir ect im pact (Luginbühl v Switzerland,
2006 ) or dir ect re per cus sions on the ap plic ant’s right to re spect
for his or her home, fam ily or private life, or dir ectly af fect the ap -
plic ant’s home, fam ily or private life (Solyanik v. Russia, 2022 ). A
gen eral de teri or a tion of the en vir on ment is not enough. There
must be an ad verse ef fect on a per son’s private or fam ily sphere.

Ob scure state ments on the ex haus tion of rem ed ies

On this point, the EC tHR seems to be sow ing a cer tain amount of
con fu sion, cre at ing un cer tainty in par tic u lar with re gard to fu ture
ac tions. In the ab sence of any in di vidu al iz a tion of his griev ances,
the Court ex presses, in dir ectly, that it is doubt ful whether the ap -
plic ant has duly ex hausted do mestic rem ed ies (paras. 87 & 88). The
Court also jus ti fied its re jec tion by not ing that the Grande Synthe
case is still pending be fore the Con seil d’Etat. Which im pli citly ex -
presses that the case has then not ex hausted do mestic rem ed ies
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(para. 86). In my view, these are con tra dict ory state ments. Either,
in the view of the judges, the ap plic ant was un able to provide suf fi -
cient proof of the in di vidual and dir ect nature of his griev ance, in
which case it is hard to see what this has to do with the ques tion of
ex haus tion of do mestic rem ed ies. Or the Court con siders that,
since the Grande Synthe case is still pending be cause the gov ern -
ment has not fully ex ecuted what it was en joined to do in 2021, Mr.
Carême would not have ex hausted the rem ed ies in France either.
However, the Con seil d’Etat it self stated back in 2020 that Mr.
Carême’s per sonal pe ti tion was in ad miss ible for lack of in terest in
act ing. So what ex actly does the EC tHR mean here? It’s hard to un -
der stand its com ments, which are ob scure, to say the least, and
even con tra dict ory. The Court con fuses the per sonal re quest of
Carême – whose ap plic a tion was already re jec ted in 2020 – and the
case of the city of Grande Syn the, which is still pending.

Con clu sions

In the mean time, Mr. Carême is suf fer ing a denial of justice: the
Con seil d’Etat dis missed his ac tion for lack of in terest to act in
2020. The French gov ern ment nev er the less ar gued in its re sponse
to the pe ti tion that he has not ex hausted do mestic rem ed ies. How
can one not feel a little lost in the face of such con found ing ar gu -
ments? What re course will Carême have in France when the
highest ad min is trat ive court already re jec ted his ac tion more than
3 years ago?

Two pos sib il it ies could open up, but neither seems par tic u larly
vi able. One could read here an in vit a tion from the French gov ern -
ment for Mr. Carême to lodge a new ap plic a tion un der do mestic
law, for ex ample, with the Con sti tu tional Court. But on what basis,
given that the Con seil d’Etat has already ruled that there are no
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grounds for ac cept ing vi ol a tions of the ECHR with re gard to Mr.
Carême? He could also at tempt a new ap peal be fore the ad min is -
trat ive court, this time al leging the lack of speed of French cli mate
policies, par tic u larly the Na tional Low Car bon Strategy -S N BC-, like
the “Af faire du siècle”.  It would then be an ac tion for li ab il ity for
“state fail ure”, al leging, as the “Af faire du siècle” did, an ag grav a -
tion of the eco lo gical dam age caused to the at mo sphere due to an
ex cess of green house gases. But it would be a com pletely new ac -
tion, long and costly. It could of course open a new chapter in the
his tory of cli mate justice in France. Nev er the less, the chances of
suc cess of such an at tempt would be slim mer than those en -
countered by the “Af faire du siècle” since France has shown this
year that it has just cor rectly re duced its GHG emis sions and moved
closer to its ob ject ive of achiev ing car bon neut ral ity by 2050.

Al tern at ively, one could read between the lines and in ter pret
that the EC tHR it self in vites Mr. Carême to start all over again and
base a new ap plic a tion on the vi ol a tion of Art icle 6 of the Con ven -
tion on the right to a fair tri al.

In the pro cess, the EC tHR also re jec ted the claims of the in di -
vidual vic tims in the Duarte Agostinho and KlimaSeniorinnen cases,
on the grounds that they had no in terest as vic tims. A way, un for -
tu nately, of re af firm ing its least pro gress ive en vir on mental jur is -
pru dence. But, let us at least keep in mind the suc cess of the Verein
KlimaSeniorinnen’s de cision and its fu ture pos it ive con sequences
on European cli mate justice.
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he much-awaited European Court of Hu man Rights (EC tHR)
Grand Cham ber rul ings in three key cli mate cases have ar -

rived, with two ruled in ad miss ible (Carême v. France   and Duarte
Agostinho and Oth ers v. Por tugal and 32 Others ) and one, brought
by senior Swiss wo men, suc cess ful on the mer its (Verein Kli maSeni -
orinnen Sch weiz and Oth ers v. Switzerland  – “KlimaSeniorinnen”). 

Al though the KlimaSeniorinnen judg ment dis cusses a num ber of
rights of the European Con ven tion on Hu man Rights (E CHR), in -
clud ing Art icle 6 (right of ac cess to a court), Art icle 2 (right to life),
and Art icle 13 (right to an ef fect ive rem edy), the fo cus of this
chapter is on its dis cus sion of Art icle 8 (right to private, home and
fam ily life). The ques tion raised by that dis cus sion is whether the
judg ment is one that will “frighten the horses” and lead to op pos i -
tional cries of ju di cial over reach around the sep ar a tion of powers,
or if it is more an un ex cep tional case of “move on, noth ing to see
here”. My ar gu ment is that the judg ment is mostly the lat ter but
that it has what, in com puter gam ing terms, is known as an “Easter
egg” – a hid den ele ment in cluded by the de velopers to sur prise and
re ward those who look care fully. That could turn out to be more
con tro ver sial.

Art icle 8 and cli mate tar gets

The main treat ment of Art icle 8 in KlimaSeniorinnen comes in re la -
tion to the ap plic ants’ core claim, which was that the Swiss Gov -
ern ment’s policy ac tion on cli mate change was in ad equate for the
pur poses of pro tect ing their hu man rights, es pe cially given their
vul ner ab il ity to heat waves as so ci ated with cli mate change. This in -
ad equacy was largely centered around the Swiss gov ern ment’s fail -
ures in both set ting bind ing cli mate mit ig a tion tar gets and put ting
in place suf fi cient policy meas ures to achieve them.
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Con scious of the “sub si di ary” role of the EC tHR and the need to
re spect demo cratic de cision- mak ing by states in line with the sep -
ar a tion of powers, the Court em phas ized the dis cre tion or “mar gin
of ap pre ci ation” en joyed by state gov ern ments (paras. 449, 457).
However, it al lowed for a re duced mar gin of ap pre ci ation in re la tion
to the set ting of state tar gets on cli mate change, and a wide one for
the policy meas ures then used to im ple ment and meet those tar -
gets (paras. 543, 549).

First, the Court held in dis cre tion ary lan guage that states must
set tar gets “with a view to reach ing car bon neut ral ity within, in
principle, the next three dec ades” (para. 548, em phasis ad ded).
What fol lowed (para. 550) was more pre script ive. Ac cord ing to the
Court, these tar gets must be ac com pan ied by car bon budgets (or an
equi val ent), which quantify how much emis sions room or space the
state has dur ing that time frame. States must also have ad equate
intermediate green house gas (GHG) emis sions re duc tion tar gets
and path ways (e.g., sec tor al) show ing how the longer term goals
will be met. States are ob liged to use due di li gence to keep their
GHG re duc tion tar gets up dated in ac cord ance with ap pro pri ate sci -
entific evid ence. Fi nally, states must be able to provide evid ence to
show that they are com ply ing with the rel ev ant tar gets and act in
good time, both in set ting le gis lat ive tar gets and im ple ment ing rel -
ev ant meas ures to meet them.

Two fur ther points are also note worthy on these tar get prin -
ciples. First, the Court stated that it will con duct an “over all” as -
sess ment of whether a state has ful filled these re quire ments rather
than a “tick the box” ap proach, which means that a short com ing in
one will not ne ces sar ily lead to a con clu sion that a state has ex -
ceeded its mar gin of ap pre ci ation (para. 551). Second, the Court
drew at ten tion to the need for all rel ev ant com pet ent do mestic au -
thor it ies, in clud ing the le gis lature, ex ec ut ive, and ju di ciary, to have

The Mean ing of Car bon Budget within a Wide Mar gin of Ap pre ci ation

80



“due re gard to the need” to re spect these tar get prin ciples (para.
550). Men tion of the ju di ciary there is in struct ive, be cause it gives
a baton to Coun cil of Europe mem ber court judges to use these
prin ciples in cli mate change lit ig a tion cases in na tional courts.

Ap ply ing the above prin ciples to the Swiss case (paras. 555–
574), the Court held that the gov ern ment had not ad op ted a com -
pre hens ive set of leg ally bind ing cli mate tar gets cov er ing the rel ev -
ant time span, did not have a rel ev ant car bon budget in place, and
did not act in good time. That meant it was in breach of Art icle 8.

Car bon budgets

In many ways there is noth ing con tro ver sial about the above as pect
of the judg ment. The Court is merely say ing that, to ful fil their hu -
man rights ob lig a tions, states must, pro ced ur ally, have in place a
rig or ous reg u lat ory frame work on cli mate mit ig a tion (and also ad -
apt a tion) (paras. 418, 547, 549, 552). It does not sub stant ively dic -
tate what the am bi tion of that cli mate policy ac tion should look
like (bey ond an un con tro ver sial, mid- cen tury net-neut ral des tin a -
tion). Or does it? The most am bigu ous and po ten tially con ten tious
part of the rul ing relates to the Court’s dis cus sion of “car bon
budgets” (paras. 550, 569–573).

Car bon budgets are used in two senses in the cli mate law and
policy world. First, they can, like the United King dom’s car bon
budgets simply lay out a cap or max imum level that GHG emis sions
must be brought be low in or der to meet the cli mate tar gets that a
state has set. Ex amples of this sort of car bon budget are found in
the United King dom’s Cli mate Change Act 2008, and the European
Uni on’s European Cli mate Law (Reg u la tion (EU) 2021/1119). In
both of those in stru ments, the cap on emis sions is re duced over
sub sequent budget peri ods, and ac com pan ied by a demon stra tion
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of how the vari ous policy meas ures ad op ted by the UK/EU will en -
able them to keep within that re du cing cap.

Second, and more con tro ver sially, a global car bon budget can
be de vised and used to show how much car bon the earth as a whole
can af ford to al low into the at mo sphere to keep within the Paris
Agree ment’s 1.5 de grees Celsius tem per at ure goal (al though Paris
speaks of keep ing well be low 2 de grees and pur su ing ef forts at 1.5,
Switzer land had ac cep ted 1.5, and the Court em phas ized that 1.5
posed less of a risk to hu man right s). This global budget is then di -
vided up between states, in line with “fair shares”. The budgets that
the Swiss gov ern ment might set for it self in or der to meet its in ter -
me di ate and 2050 cli mate tar gets are not ne ces sar ily the same as a
fair share budget of the lat ter type ad voc ated by third parties like
Cli mate Ac tion Tracker , cited in the ap plic ants’ sub mis sions (para.
78). Of course, the Swiss are ob liged un der Art icle 4(3) of the Paris
Agree ment to con sider the prin ciple of fair ness (com mon but dif -
fer en ti ated re spons ib il it ies and re spect ive cap ab il it ies, in the light
of dif fer ent na tional cir cum stances, CB DR-R C-NC) in set ting their
suc cess ive Na tion ally De term ined Con tri bu tions (ND C), but it is up
to them to de cide what that fair share is. That is both a weak ness of
the Paris Agree ment but also, some would say, its strength. At -
tempts to cre ate a top- down budget al loc a tion did not work in the
past – that is why the Paris Agree ment went for the bot tom-up
NDC ap proach (see for more Geden, Knopf and Schenuit ).

Pre cisely what the EC tHR meant on car bon budgets in its judg -
ment is there fore im port ant. Is it a gam ing- style Easter egg that
might be used by courts in the fu ture to hold states sub stant ively
to more am bi tious cli mate tar gets in line with their “fair share” of
global budgets? Or did the Court in tend the idea of a car bon budget
to have a more “vanil la”, pro ced ural in carn a tion, with states still
the mas ters of their own cli mate tar get am bi tion and the car bon
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budget simply help ing them to ac count for whatever goals they
have set for them selves? The an swer is likely the lat ter, be cause the
Court as so ci ates the is sue of budget set ting with a wide mar gin of
ap pre ci ation.

The ap plic ants were ar guing for a par tic u lar, pro gress ive “fair
share” ap proach. While the Court did not tell Switzer land what
fair ness meth od o logy, if any, it should ad opt in set ting its car bon
budget, it ar gu ably leant more to wards a less pro gress ive “equal per
cap ita emis sions” quan ti fic a tion ap proach as a basis for de term in -
ing what the Swiss fair global share of re main ing GHG emis sions
might look like (para. 569). The ap plic ants re garded this per cap ita
ap proach as fall ing short of what Switzer land’s fair share should be
(para. 77), based on other ele ments such as his tor ical re spons ib il ity
and cap ab il ity.

Con clu sion

In the end then, the judg ment leaves a num ber of un answered
ques tions. It is clear that mem ber states must now ad opt car bon
budgets. But is how these budgets are de term ined a mat ter for the
courts? In this case, all the Court ruled was that Switzer land was in
breach of Art icle 8 in not hav ing a budget at all. What if a state has
one but has de term ined it simply by ref er ence, for ex ample, to its
cli mate tar get, rather than set ting both that tar get and the as so ci -
ated budget with ref er ence to a global fair ness- based meth od o -
logy? Would that be a basis for a court to in ter vene on hu man
rights grounds? What if a state has used a fair ness meth od o logy
but that meth od o logy is based on cur rent equal per cap ita emis -
sions rather than a fair share cal cu la tion based on his tor ical emis -
sions already used up and on cap ab il it ies? Would a court in ter vene
then? Not hav ing a budget at all is clearly mani festly un reas on able.
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However, the oth ers look more like some thing for a state’s mar gin
of ap pre ci ation, es pe cially be cause the Paris Agree ment ad opts a
bot tom up ap proach that was in ten ded to af ford states flex ib il ity.

In what is oth er wise an ad mir ably clear judg ment, un cer tainty
around this car bon budgets point seems likely to be picked up by
ap plic ants in na tional courts and may need to be re vis ited in fu ture
cases heard by the EC tHR. In that re spect, it may even have been an
in ten tional Easter egg, with the Court keep ing the op tion open to
pro gress ively de velop its views on car bon budgets in fu ture judg -
ments.
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tates’ ex tra ter rit orial jur is dic tion was one of the hot top ics de -
cided by the European Court of Hu man Rights (EC tHR) in

Duarte Agostinho . Strictly speak ing, the “lack of it” led the EC tHR
to de clare the com plaint in ad miss ible with re spect to all de fend ant
States ex cept Por tugal. This find ing is in line with pre vi ous EC tHR
case law but high lights a gap in hu man rights pro tec tion and cre -
ates a mis match between the EC tHR’s case law and that of the In -
ter -Amer ican Court of Hu man Rights (I AC tHR) and the UN Com -
mit tee on the Rights of the Child (UN CRC). This chapter provides a
brief re view of the EC tHR’s un der stand ing of States’ ex tra ter rit orial
jur is dic tion in the con text of cli mate change and ex plains how and
why it ex pressly ruled out dif fer ent views that could close the gap
between emit ters and af fected in di vidu als.

The EC tHR’s un der stand ing of States’ ex tra ter rit orial jur is dic -

tion

In hu man rights law, jur is dic tion im plies, but does not refer to, a
State’s com pet ence to pre scribe and en force norms. Rather it refers
to the State’s ob lig a tion to se cure the hu man rights of spe cific in di -
vidu als. In this sense, jur is dic tion is the tool that de marc ates the
pool of right s-hold ers to whom States bear ob lig a tions and, ac cord -
ingly, the pool of po ten tial ap plic ants and de fend ants in a case be -
fore hu man rights bod ies.

The European Con ven tion on Hu man Rights (E CHR) states that
“the High Con tract ing Parties shall se cure to every one within their
jur is dic tion the rights and freedoms defined . . . in this Con ven tion”
(Article 1 of the ECHR). The drafters en vi sioned a de cis ive role for
jur is dic tion but they did not ex plain what it meant. The reason is
sim ple: they as sumed that, where States in fringed on hu man
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rights, those in fringe ments would be tar geted at in di vidu als within
the State’s ter rit ory, and that ex cep tions (i.e., where state ac tions
in fringed upon the hu man rights of in di vidu als out side their ter rit -
ory) would be mar ginal and eas ily settled by the doc trine of States’
de facto con trol.

In the case law of the EC tHR (see, for in stance, the cases Al-
Skeini , M.N. and others , and Ukraine and the Neth er lands v.
Russia ), this no tion of de facto con trol was used to deal with cases
re lat ing to an “ef fect ive over all con trol over a for eign ter rit ory”, or
where State agents ex er cise au thor ity and con trol over in di vidu als
out side their ter rit ory. Un der this lat ter um brel la, the EC tHR has
ac cep ted two sets of cases: (i) when State agents ex er cise phys ical
power and con trol over an in di vidual and (ii) when State agents
em ploy force out side their ter rit ory with suf fi cient prox im ity to the
af fected in di vidual (e.g., tar get killing s).

In all these cases, the EC tHR em phas ized that the state must
have “con trol over the vic tim”, mean ing that the ex cep tional cir -
cum stances en vi sioned by the EC tHR refer to cases where there is a
cer tain, but qual i fied, de gree of con trol over the per pet rat ors and
the af fected in di vidu als alike, even if they are out side the State’s
ter rit ory.

Con trol over the “source” but not the “vic tim”

Since green house gas (GHG) emis sions are trans bound ary and the
cli mate sys tem is shared glob ally, the risk and harm pro duced by
GHG emis sions have an ex tra ter rit orial im pact. This means that
States ef fect ively con trol the “source” of the risk or harm (which is
pro duced from activ it ies within its ter rit ory) but may not ex er cise
any con trol over the vic tims of such risk or harm. This yields an
odd result  – there is harm ful con duct (i.e., ex cess ive GHG emis-
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sions) at trib ut able to a State un der the gen eral rules of in ter na -
tional law, but this State’s jur is dic tion can not be es tab lished un der
the ECHR.

The case law of the EC tHR is crys tal-clear and was con firmed in
Duarte Agostinho: if States lack ef fect ive con trol over the vic tim,
they do not hold ex tra ter rit orial jur is dic tion for the pur poses of
Art icle 1 of the ECHR, ir re spect ive of their level of con trol over the
source of the harm. Since the ap plic ants in Duarte Agostinho live in
Por tugal, the EC tHR con cluded that the other de fend ant States do
not have ex tra ter rit orial jur is dic tion since they do not hold any
level of con trol over the ap plic ants.

As Murcott, Tigre, and Zi m mer mann wro te, Duarte
Agostinho  was the opportunity for the EC tHR to get in spir a tion
from the Global South and ad opt a dif fer ent un der stand ing of
States’ ex tra ter rit orial jurisdiction.  The EC tHR could have bridged
the gap between emit ters and af fected in di vidu als by view ing jur is -
dic tion as re quir ing “con trol-over -the- source” (but not ne ces sar ily
con trol of the vic tim). That ap proach was, however, ex pressly ruled
out by the Court.

Di� er ent un der stand ings of jur is dic tion

The EC tHR’s un der stand ing of States’ ex tra ter rit orial jur is dic tion is
not writ ten in stone (and much less in the very word ing of Art icle 1
of the ECHR). A view of jur is dic tion as “con trol-over -the- source” is
aligned with Prin ciple 21 of the Stock holm De clar a tion, which
men tions that States can not cause en vir on mental harms bey ond
their bor ders. It was es poused by other hu man rights bod ies in re la -
tion to sim ilar treaty clauses.

For ex ample, in Ad vis ory Opin ion OC-23/17, the IAC tHR de -
cided that “jur is dic tion” un der Art icle 1(1) of the Amer ican Con-

5

Armando Rocha

89



ven tion on Hu man Rights (A CHR) also in cludes an ex tra ter rit orial
ele ment and de clared that States must pre vent the pro duc tion of
en vir on mental harm ex tra ter rit ori ally, provided the source of that
harm lies on their territory (para. 95-104, em phasis added).  There -
fore, ac cord ing to the IAC tHR, States’ ex tra ter rit orial jur is dic tion
can res ult al tern at ively from con trol over the source or con trol over
the vic tim.

This view of jur is dic tion as “con trol-over -the- source” was also
en dorsed by the UN CRC in Sacchi et al. v. Ar gen tina et al.  (para.
10.10) and, af ter wards, in the Gen eral Com ment No. 26  (para. 88
and 108).

The un der stand ing shared by the IAC tHR and the UN RCR is not
alien to the EC tHR: it ex pli citly took note of it (para. 210), but ad -
ded (in a single, short sen tence) that “both [bod ies] are based on a
dif fer ent no tion of jur is dic tion, which, however, has not been re -
cog nized in the [EC tHR]’s case -law” (para. 212).

Other spe cial or ex cep tional cir cum stances were also in voked
by the ap plic ants and even tu ally ruled out by the EC tHR, in clud ing
the spe cificity of cli mate change-re lated harms vis-à-vis main -
stream en vir on mental harms (paras. 191 ff.), the col lect ive nature
of the mit ig a tion ef fort (para. 202-203), the im pact on the ap plic -
ants’ in terests un der the ECHR (paras. 205–208), or the de vel op -
ments in other treaty re gimes, namely mul ti lat eral en vir on mental
agree ments (paras. 209–213).

Al though mind ful of these al tern at ive views on States’ ex tra -
ter rit orial jur is dic tion, the EC tHR found that the abil ity of a State’s
de cision to im pact the situ ation of in di vidu als abroad is not suf fi -
cient in it self to es tab lish jur is dic tion for the pur poses of Art icle 1
of the ECHR (para. 184).

6
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What does this mean in prac tice?

At first glance, it is dis may ing that a hu man rights court would re -
ject States’ ac count ab il ity for the ex tra ter rit orial im pact of activ it -
ies tak ing place within their ter rit ory. A more care ful look, however,
may re veal a dif fer ent read ing of Duarte Agostinho.

First, this out come was pre dict able in light of the prior case law
of the EC tHR. One can just guess what the con cerns of the judges
are, but their cau tious stance might be ex plained by their fear of
open ing the EC tHR’s gates to al most eight bil lion po ten tial ap plic -
ants; or their fear of the im pacts of ad opt ing this view of jur is dic -
tion as “con trol-over -the- source” in other fields (e.g., the use of
armed force or cy ber -activ it ies).

Second, the mis match between Duarte Agostinho, on the one
hand, and Ad vis ory Opin ion OC-23/17 and Sacchi  et al., on the
other hand, is not ne ces sar ily that sharp. It is note worthy that the
EC tHR re ferred to the “respondent States’ ex tra ter rit orial jur is dic -
tion” (para. 213, em phasis ad ded). The court thus em phas ized that
the States them selves can ex er cise their powers to prop erly reg u -
late and ef fect ively con trol GHG emis sions from their ter rit ory,
con sid er ing the im pact on in di vidu als liv ing in other States. Like -
wise, the Court did not rule out the use of do mestic courts by af -
fected in di vidu als abroad if the rules on the in ter na tional com pet -
ence of courts are met. In line with Duarte Agostinho, there fore, one
can de tach the no tion of States’ ex tra ter rit orial primary
obligations, on the one hand, from their jus ti ciab il ity be fore the
EC tHR, on the other hand. This is not ex pressly stated in the judg -
ment – but the reas on ing set out in this judg ment was care ful
enough to ac com mod ate a view of States’ hu man rights ob lig a tions
to wards in di vidu als liv ing in other States, whilst re ject ing their en -
force ment be fore the EC tHR.
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Con clu sion

For the time be ing, Duarte Agostinho settled the is sue of States’ jur -
is dic tion in re la tion to the ex tra ter rit orial im pacts of GHG emis -
sions. Fol low ing a con cep tion of jur is dic tion as control-over-the-
victim, the EC tHR de clared the case in ad miss ible re gard ing all de -
fend ant States ex cept Por tugal. This cre ates a pro tec tion gap
between emit ters and af fected in di vidu als. However, this does not
mean that States have a carte blanche to emit GHG or cause harm to
in di vidu als out side their ter rit ory. For one thing, since global cli -
mate change is caused by the rising con cen tra tion of GHGs in the
at mo sphere, emis sions that cause ex tra ter rit orial harm are the
same emis sions that cause harm in the ter rit ory of the State (and
these were ana lyzed in KlimaSeniorinnen ). In ad di tion, non-jus ti -
ciab il ity be fore the EC tHR does not im ply that States do not bear a
primary ob lig a tion un der the ECHR to avoid the pro duc tion of ex -
tra ter rit orial en vir on mental harm, which can be en forced through
do mestic courts.
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he cli mate rul ings of the Grand Cham ber of the European
Court of Hu man Rights (EC tHR) are land mark de cisions.

However, it is not ob vi ous what they mean pre cisely for the State
parties of the European Con ven tion on Hu man Rights (E CHR).
Have we wit nessed, in Verein Kli maSeni orinnen Schweiz , a land slide
vic tory for the act iv ists that will re vo lu tion ize do mestic cli mate
law? Or do the two other de cisions in which the Grand Cham ber
dis missed the ap plic a tions pre pon der ate?

Mil an ović has rightly poin ted out  that the judg ment in Verein
Kli maSeni orinnen Schweiz is “very sophisticated” . All three rul ings
con tain pas sages that force fully ad voc ate cli mate ac tion and a
prom in ent role of the ECHR therein. Other para graphs de fend the
sov er eignty of states and the mar gin of ap pre ci ation for demo cratic
de cision- mak ing. Over all, the rul ings send mixed sig nals. This is
not un usual for Grand Cham ber rul ings that were reached al most
un an im ously. They re flect a com prom ise among the judges. In this
chapter, I will un pack the con sequences of the three rul ings for the
do mestic cli mate policies of the ECHR parties.

Link ing hu man rights and cli mate change

First things first: In Verein Kli maSeni orinnen Schweiz, the Grand
Cham ber re cog nized pos it ive ob lig a tions to com bat cli mate change
un der the right to private and fam ily life (Article 8 ECHR). This is
the most es sen tial mes sage of Verein Kli maSeni orinnen Schweiz. The
Court cla ri fied that the ECHR re quires States to act. This will af fect
the in ter pret a tion of hu man rights in many do mestic jur is dic tions.
In Aus tria, for ex ample, the ECHR has con sti tu tional status. In
other jur is dic tions, like Ger many, fun da mental rights must be in -
ter preted in an ECHR- friendly man ner.
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Likely, many States will not have to tighten their cli mate laws

It is less clear whether many ECHR parties must tighten their cli -
mate laws fol low ing the rul ings. This is due to an im port ant dis -
tinc tion the Court made in Verein Kli maSeni orinnen Schweiz:
between the “State’s com mit ment to the ne ces sity of com bat ing
cli mate change and its ad verse ef fects, and the set ting of the re -
quis ite aims and ob ject ives in this re spect” (para. 543), on the one
side (“if” they en gage in con sist ent cli mate ac tion), and the means
to im ple ment this frame work to meet the tar gets and com mit -
ments, the “op er a tional choices and policies” (para. 543) (“how”
they en gage in cli mate ac tion), on the oth er. While State parties
have a “re duced” mar gin of ap pre ci ation in the first situ ation, it is
“wide” in the second (paras. 543, 549).

The Grand Cham ber fo cused on the former. It lis ted five cri teria
for eval u at ing a cli mate law frame work (para. 550 and ad di tional
pro ced ural cri teria in paras. 553 et seq.).   In es sence, States must
plan ahead and use a sci ence- based meth od o logy that quan ti fies
GHG emis sions and sets ad equate in ter me di ate emis sion re duc tion
path ways and tar gets in line with their cli mate-change mit ig a tion
com mit ments. They have to provide evid ence of com pli ance with
GHG re duc tion tar gets and keep them duly up dated. Also, they
must im ple ment these meas ures in good time, ap pro pri ately and
con sist ently. Many States have planned ahead in re cent years along
those lines. In fact, European Union (EU) law re quires EU Mem ber
States to do it, for ex ample, un der the European Cli mate
Law  (Regulation (EU) 2021/1119)  and the EU Gov ernance Reg u la -
tion (Reg u la tion (EU) 2018/1999).
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Un com fort able ques tions on GHG budget ing

As noted by Hilson, the re quire ment to set a GHG budget will likely
be the most prob lem atic for States.    The Court held that States
must “spe cify” an “over all re main ing car bon budget”, “or an other
equi val ent method of quan ti fic a tion of fu ture GHG emis sions”
(para. 550). This is con nec ted to the global over all GHG emis sions
budget es tim ated by the IP CC, which ap prox im ately quan ti fies how
much GHG can be emit ted on Earth in the fu ture without the av er -
age global tem per at ure ex ceed ing 1.5 or 2 de grees Celsius
compared to pre-in dus trial levels, re spect ively. The EC tHR now re -
quires States to es tim ate a national overall re main ing GHG budget,
in other words, to es tim ate the re main ing volume of GHG that can
be emit ted from their territory in the fu ture (if not us ing an other
equi val ent meth od). This is a ques tion of cli mate justice. It is about
di vid ing the global car bon budget among States. And this goes to
the heart of the de bate on the prin ciple of com mon but dif fer en ti -
ated re spons ib il it ies and re spect ive cap ab il it ies (CB DR-R C). Many
States have shied away from defi n ite an swers to the ques tion so far.
One could un der stand that the EC tHR meant that States must
make this de cision. However, it also held that it would only as sess
the five cri teria men tioned above in an over all as sess ment (para.
551). Thus, short com ings in quan ti fy ing an over all re main ing na -
tional car bon budget must not ne ces sar ily mean over step ping the
mar gin of ap pre ci ation. In any event, it is sur pris ing that the Court
had little to say about cli mate justice and the re la tion ship of ECHR
parties to de vel op ing states. States will likely have to face un com -
fort able ques tions on this front in the fu ture.
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Wide mar gin of ap pre ci ation to de�ne cli mate mit ig a tion

ambition

The Grand Cham ber was cau tious in set ting re quire ments for
States’ cli mate mit ig a tion am bi tion. It found that State parties
must “un der take meas ures for the sub stan tial and pro gress ive re -
duc tion of their re spect ive GHG emis sion levels, with a view to
reach ing net neut ral ity with in, in prin ciple, the next three dec ades”
(para. 548). One is left to won der what “in prin ciple” means and in
which cir cum stances the Court may con sider that State parties do
not need to reach net neut ral ity in time. Mean while, “it is ob vi ous”
for the Grand Cham ber that, based on the Paris Agree ment, “each
in di vidual State is called upon to define its own ad equate path way
for reach ing car bon neut ral ity” (para. 547). Hence, it seems that
States de cide their am bi tion level – as long as they have an ef fect -
ive gen eral frame work in place with the fea tures de scribed above
that “in prin ciple” leads to car bon neut ral ity in the next thirty
years. This lee way is still sub stan tial.

States can choose the means to com bat cli mate change

The lee way is even greater for States to se lect the “op er a tional
choices and policies”, for which the Court at tested a “wide mar gin
of ap pre ci ation” (paras. 543, 549). States largely re main free to de -
cide whether they prefer mar ket- based mech an isms such as emis -
sions trad ing sys tems, com mand-and- con trol reg u la tions such as
pro hib it ing selling cars with com bus tion en gines, sub sidies, or a
vari ety of other policy tools – and how to ac count for and dis trib ute
the so cial bur dens and be ne fits that the trans form a tion en tails. Ar -
gu ably, this is where the do mestic dis cus sions are most con ten-
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tious, and the choice of means will im pact whether and how cli -
mate law af fects real ity.

Ex tra ter rit ori al ity and em bed ded emis sions

As noted by Rocha, the ECHR did not im pose ob lig a tions on States
re lated to how emis sions from their ter rit ory af fect people
abroad.  The Grand Cham ber re jec ted the cre ation of a new ex cep -
tion for ex tra ter rit orial jur is dic tion un der Art icle 1 ECHR in Duarte
Agostinho (paras. 210, 213). This sim pli fies mat ters for States as,
leg ally, they can fo cus on the ef fects on their ter rit ory in most situ -
ations re gard ing the ECHR. Need less to say, do mestic hu man rights
laws may say oth er wise and of fer stand ing be fore do mestic con sti -
tu tional courts to people liv ing abroad (e.g., the Ger man Fed eral
Con sti tu tional Court in the Neubauer case , paras. 101, 173 et se q.).

The Grand Cham ber did also con sider ex tra ter rit ori al ity in
Verein Kli maSeni orinnen Schweiz re gard ing em bed ded emis sions.
These are emis sions “gen er ated abroad and at trib uted to Switzer -
land through the im port of goods for house hold con sump tion”
(para. 275). The Grand Cham ber did not see a prob lem of jur is dic -
tion un der Art icle 1 ECHR as that link was already es tab lished by
the ap plic ants liv ing in Switzer land (para. 287). In stead, “embed ded
emis sions” were only a ques tion of State re spons ib il ity to be dealt
with on the mer its, “if ne ces sary” (para. 287), but which the Court
even tu ally left open. This mat ter will lead to fur ther stra tegic lit ig -
a tion in the fu ture.
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An up graded role for en vir on mental as so ci ations, also

domestically

Likely, the most sig ni fic ant con sequence of the EC tHR cli mate
cases for do mestic law is the up graded role of en vir on mental as so -
ci ations. As de scribed in more de tail elsewhere , the Grand
Chamber set re l at ively le ni ent re quire ments for the stand ing of en -
vir on mental as so ci ations in Verein KlimaSeniorinnenSchweiz (while
set ting the bar high for in di vidu als). The Court con nec ted this in -
ter na tional ques tion of stand ing un der Art icle 34 ECHR to do -
mestic law via Art icle 6 ECHR on the right to ac cess a court (paras.
614, 622). It held that Switzer land had vi ol ated this pro vi sion be -
cause its do mestic courts did not ser i ously con sider claims made by
the ap plic ant en vir on mental as so ci ation, the Ver ein Kli maSeni -
orinnen Sch weiz. The Swiss ad min is tra tion and courts had con cen -
trated their reas on ing on the in di vidual co-ap plic ants – senior wo -
men and as so ci ation mem bers – leav ing the as so ci ation’s stand ing
open (paras. 28 et se q., 34 et se q., and 52 et se q.). The Grand Cham -
ber found this to be in suf fi cient. It ex plained this by re fer ring to its
find ings on Art icle 34 ECHR. In the court’s view, the com plex it ies
of cli mate change and the prob lem of rep res ent ing those that will
suf fer from it in the fu ture called for a strong role of en vir on mental
as so ci ations, also do mest ic ally (paras. 614, 622). Thus, it seems like
the Court will re view cases if do mestic jur is dic tions ac cord a sim il -
arly prom in ent role to as so ci ations as the ECHR does or at least
ser i ously con sider their stand ing, build ing on the Aar hus Con ven -
tion. The ques tion re mains whether do mestic courts would already
com ply with these re quire ments by ser i ously in vest ig at ing as so ci -
ations’ stand ing (even if, even tu ally, re ject ing it based on ad equate
reas on ing). Also, Art icle 6 ECHR does not en tail the right to in val-
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id ate or over ride a law en acted by the le gis lature, if not provided so
by do mestic law (paras. 594, 609). In any event, the judg ment will
likely strengthen the po s i tion of NGOs in do mestic cli mate lit ig a -
tion.

Con clu sion

Over all, the cli mate rul ings of the Grand Cham ber will have sig ni -
fic ant im plic a tions for the do mestic legal or ders of the ECHR
parties. They are nu anced de cisions that send mixed sig nals. Both
the pro ponents of a more act iv ist role for courts and of leav ing
ample dis cre tion to demo cratic de cision- mak ing will have reas ons
to cri ti cize and cel eb rate dif fer ent parts of the rul ings. This is not
the worst out come that a re gional hu man rights court can achieve.
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he judg ment of the European Court of Hu man Rights (EC tHR)
in the case Verein Kli maSeni orinnen v. Switzerland  is a strik ing

ex ample of the Paris ef fect: the in flu ence of the non- bind ing col -
lect ive goals of the Paris Agree ment (PA) on the in ter pret a tion of
do mestic con sti tu tional law or in ter na tional hu man rights law in
cli mate lit ig a tion. In its ground-break ing and bold rul ing, the
ECtHR es tab lished pos it ive ob lig a tions for Switzer land to take
steps to pro tect against the ad verse ef fects of cli mate change on
the en joy ment of the right to private and fam ily life en shrined in
Art icle 8 European Con ven tion on Hu man Rights (E CHR). For this
find ing, the Court in ter preted ECHR rights dy nam ic ally in line with
in ter na tional cli mate goals and com mit ments, re ly ing on the sci -
entific and polit ical con sensus about cli mate change and its neg at -
ive im pacts. By basing the hu man rights risk as sess ment on this
con sensus, the Court took a lo gical step from a hu man rights per -
spect ive. Moreover, it did not fall into the trap of pit ting demo cracy
against hu man rights and demon strated that hu man rights pro tec -
tion is a key ele ment of demo cratic gov ernance. Con trary to what
Judge Eicke main tained in his par tial dis sent, the ma jor ity did not
com prom ise the concept of “ef fect ive polit ical demo cracy” or, as
ar gued by some scholars , turn the PA con sensus up side down, es -
tab lish ing ob lig a tions of res ult and a re gional ju di cial su per vis ory
mech an ism. In stead, the Court’s de cision proves to be an es sen tial
ele ment in trig ger ing the ne ces sary demo cratic de bates on which
the PA re lies “from the bot tom up”. Re in for cing the pro ced ural limb
of Art icle 8 ECHR will be an es sen tial step to wards fur ther
strength en ing demo cratic de cision- mak ing in the so ci etal trans -
ition to cli mate neut ral ity.
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The Paris E� ect on cli mate lit ig a tion

The PA op er a tion al izes the United Na tions Frame work Con ven tion
on Cli mate Change (UN FC CC). The agree ment has been in ter preted
as leav ing it largely to the Con tract ing States to de cide on their
level of cli mate ambition.   Binding com mit ments un der taken un -
der the PA are lim ited to those of con duct. The PA goals – to keep
global warm ing to well be low 2°C com pared with pre-in dus trial
levels and to pur sue ef forts to limit tem per at ure in crease to 1.5°C
(Article 2 (1) (a) PA) – as well as the path way to meet these goals –
achiev ing cli mate neut ral ity by the second half of the cen tury and
reach ing global peak ing of green house gas (GHG) emis sions as
soon as pos sible (Article 4 (1) PA up dated in COP 26, Glas gow
Climate Pact) – are not bind ing among parties. Ac cord ing to Art icle
4 (2) PA, each party has the legal ob lig a tion to pre pare,
communicate and up date na tion ally de term ined con tri bu tions
(NDCs) and to pur sue meas ures that aim for meet ing these NDCs.
Pur su ant to Art icle 4 (3) PA, Con tract ing States’ suc cess ive NDCs
will rep res ent a pro gres sion bey ond the pre vi ous NDC, i.e. an in -
creased level of cli mate am bi tion, and re flect the state party’s
highest pos sible am bi tion, i.e. its best ef forts in light of in di vidual
re spons ib il it ies and cap ab il it ies. Over all, parties to the PA are not
sub ject to a duty of res ult to sub mit NDCs that are con sist ent with
the cli mate goals or to ac tu ally achieve their NDCs.

Des pite its goals be ing non- bind ing, and yet per haps pre cisely
be cause of its “bot tom-up” nature, the PA has triggered cli mate lit -
ig a tion at in ter na tional level and do mest ic ally in sev eral coun tries.
This is hap pen ing in an en vir on ment where pub lic de bates fo cus on
the fail ure of states to ad equately re duce green house gas emis sions
to meet the PA tem per at ure goals.
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Sev eral highest courts have ordered gov ern ments to ad opt sub -
stant ive and pro ced ural meas ures for ef fect ive cli mate ac tion that
align with the goals of the PA (I call this the Paris Ef fect). For ex -
ample, in Septem ber 2018, the Dutch Su preme Court in Urgenda v.
the Netherlands  drew on the tem per at ure goal ex pressed in the PA
as a basis for es tab lish ing a duty of care for the Dutch state as
regards  CO2 re duc tion ef forts (para. 50). In Ger many, the Fed eral
Con sti tu tional Court  (FCC) held in its first cli mate rul ing in May
2021 that the stat utory pro vi sions of the Cli mate Act were in suf fi -
cient to meet the PA tem per at ure goal that the Act had in cor por -
ated into do mestic law.  The French Con seil d’État  took a sim ilar
de cision in July 2021 re gard ing the claim by Carême act ing in his
ca pa city as mayor of the mu ni cip al ity of Grande- Synthe (see also
Carême v. France , paras. 35–36).

The Paris E� ect on the dy namic in ter pret a tion of the ECHR

The KlimaSeniorinnen case brought a novel set of facts and new
legal ques tions be fore the Court. For the first time, the EC tHR was
called to de cide on mat ters of cli mate change and it was un clear if
the Con ven tion’s rights could be ap plied to this ex ist en tial, yet dif -
fuse, en vir on mental threat. The Court found a vi ol a tion of Art icle 8
ECHR. For this find ing, it did not rely on the right to a healthy en -
vir on ment, as en dorsed by the UN Gen eral Assembly.   Instead, it
based its rul ing on the already ex ist ing harm ful im pacts and the
risk of po ten tially ir re vers ible and ser i ous ad verse ef fects on the
en joy ment of Art icle 8 ECHR caused by cli mate change (paras. 519,
545). In de fin ing the pos it ive ob lig a tions flow ing from Art icle 8
ECHR, the Court in ter preted the Con ven tion in line with the in ter -
na tional com mit ments un der taken by the states, most not ably un -
der the UN FCCC and the PA.
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To this end, the Court ap plied the stand ards of dy namic and
evol ut ive in ter pret a tion as de veloped in its case law, in ter pret ing
the Con ven tion – as a so-c alled liv ing in stru ment – within its
factual and legal con text, which in cludes other rules of in ter na -
tional law (cf. Art icle 31 (3) c) Vi enna Con ven tion), at least if all
Con ven tion states are sub ject to them (paras. 434, 455-456). To jus -
tify the dy namic in ter pret a tion of Art icle 8 ECHR, the Court ex pli -
citly re lied on the sci entific and polit ical con sensus among Con -
ven tion states about the crit ical ef fects of cli mate change on the
en joy ment of hu man rights, as re flec ted in the UN FCCC and the PA
(paras. 455-456). A fail ure to main tain a dy namic in ter pret at ive ap -
proach would hinder hu man rights from ac com mod at ing so cial
change (para. 456). Em phas iz ing that it in ter preted the Con ven tion
and did not add a – con sciously re jec ted – ju di cial en force ment
mech an ism to the PA (para. 454), the Court did not fur ther en gage
with the PA’s “bot tom-up” nature or the concept of self-dif fer en ti -
ation, as poin ted out by the Swiss and in ter ven ing gov ern ments
(paras. 352, 366).

Con trary to what has been argued,   the Court did not simply
in cor por ate the PA com mit ments into Art icle 8 ECHR (para. 454),
nor did it in vert PA ob lig a tions of con duct into hu man rights ob lig -
a tions of res ult. In stead, it de veloped a hu man right s- based duty of
ap pro pri ate and con sist ent con duct. Ac cord ingly, it re quired
Switzer land to es tab lish a reg u lat ory frame work and an ad min is -
trat ive pro cess that would pro tect cit izens from the ad verse im -
pacts of cli mate change on their life, health, well-be ing and qual ity
of life (paras. 544-550). Ad di tion ally, it held that “[e]f fect ive re spect
for the rights pro tec ted by Art icle 8 ECHR re quires that each Con -
tract ing State un der take meas ures for the sub stan tial and pro -
gress ive re duc tion of their re spect ive GHG emis sion levels, with a
view to reach ing net neut ral ity with in, in prin ciple, the next three
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dec ades” (para. 548). To this end, Con ven tion states would have to
act “in good time, in an ap pro pri ate and con sist ent man ner” (para.
548) which would re quire Con ven tion states to es tab lish a re sid ual
CO2 budget or make their CO2 re duc tion tar gets oth er wise quan ti -
fi able, as NDCs alone would not suf fice (paras. 571-572).

It fol lows that the Court will, from now on, thor oughly re view
the ap pro pri ate level of am bi tion – “the State’s com mit ment to the
ne ces sity of com bat ing cli mate change and its ad verse ef fects, and
the set ting of the re quis ite aims and ob ject ives” (para. 543) – and
the in ternal con sist ency of a state’s cli mate ac tion, in clud ing com -
pli ance. The re quis ite level is de term ined on the basis of equity and
the re spect ive cap ab il it ies of a state, and quan ti fi able by means of
the re sid ual CO2 budget (para. 571, with ref er ence to the prin ciple
of CB DR-R C). This seems to sug gest that the Court de veloped a
state duty to ex er cise due di li gence geared to wards the PA goals,
which, thereby, gain in dir ect legal force. This ar gu ably goes bey ond
what the ma jor ity of states un der stands as a duty of con duct un der
the PA, but ties in with how schol ars have de rived du ties of “ap pro -
pri ate” con duct, i.e., due di li gence, from the PA. ’ 

Lo gical step from a hu man rights per spect ive

From a hu man rights per spect ive, the Court ar gu ably took a lo gical
step. This is be cause hu man rights ob lig a tions are in her ently dif -
fer ent from in ter -state ob lig a tions. Even if neither the PA goals nor
the re quire ment to align NDCs with these goals are bind ing among
PA parties, this does not mean that a Con ven tion state is not ac -
count able to those un der its jur is dic tion for pro tect ing against
fore see able, po ten tially ir re vers ible, and ser i ous ad verse ef fects of
cli mate change on the en joy ment of hu man rights. If there is a
polit ical con sensus that such ef fects will in ev it ably oc cur once the

11 12

Jannika Jahn

111



tem per at ure goals are ex ceeded, re quir ing ef fect ive CO2 re duc tion
pro grams as part of the state’s pos it ive ob lig a tions to its cit izens
seems lo gic al. Con versely, it would be flawed not to bring hu man
rights to bear on a chal lenge that jeop ard izes a state’s abil ity to
keep its hu man rights prom ises in the fu ture. Oth er wise, the long -
stand ing in ter pret at ive guideline that hu man rights shall be in ter -
preted to be “prac tical and ef fect ive, not the or et ical and il lus ory”
(paras. 545-548) would ap pear hol low.

In sup port of its pro vi sion of ju di cial re view, the Court in voked
its com ple ment ary func tion to the demo cratic pro cess of Con ven -
tion states which are not purely ma jor ity-bound but demo cra cies
based on the rule of law (para. 412). It ad ded that the in her ent
char ac ter ist ics of demo cratic gov ernance un der mine ef fect ive re -
sponses to cli mate change be cause the demo cratic pro cess is fo -
cused on short-term gains and leaves young and fu ture gen er a tions
un (der )rep res en ted (para. 420). One could fur ther ad duce that the
EC tHR fur ther strengthens demo cratic gov ernance through its
judg ment by trig ger ing polit ical de bate, es tab lish ing the pos it ive
ob lig a tion to in crease cli mate ac tion, yet leav ing the man ner of im -
ple ment a tion (i.e. the means and meth ods) to the Con ven tion
states’ mar gin of ap pre ci ation (see paras. 440, 543, 572). “Ef fect ive
polit ical demo cracy” is thereby rather re in forced than com prom -
ised (but see Judge Eicke, para. 20).

Re in for cing demo cracy through the pro ced ural limb of Art icle 8

ECHR

However, it should be noted that cli mate change dif fers from other
hu man rights con stel la tions. It is not the in di vidual who op poses a
re press ive state, nor is it the in di vidual who de mands pro tec tion

The Paris Ef fect

112



from the state against cer tain third parties or from the ef fects of an
un con trol lable nat ural dis aster, but it is the in di vidual who de -
mands that the state com mit the whole of so ci ety to avoid fu ture
harm to them selves and every one else over the next 30 years and
bey ond. Cre at ing space for polit ical de bate is thus a cru cial step in
this pro cess. The ma jor ity of the Court was there fore right to
strengthen the pro ced ural part of Art icle 8 ECHR by re quir ing ac -
cess to in form a tion to en able people to par ti cip ate in design ing
and im ple ment ing cli mate change policies and reg u la tions, in ad -
di tion to en sur ing re spons ive gov ernance (para. 554). In this case,
the EC tHR could also have ex amined in more de tail whether there
was a vi ol a tion of these pro ced ural ele ments of Art icle 8 ECHR (cf.
Judge Eicke,  para. 68). The Aar hus Con ven tion, even if ori gin ally
de signed for lin ear, local en vir on mental is sues (para. 501), is an ex -
ist ing in stru ment whose po ten tial could be fur ther ex ploited in this
re spect. The more people who are con struct ively in volved in think -
ing about how to achieve the ne ces sary CO2 trans ition, the smal ler
the risk that cli mate ac tion can suc cess fully be pur por ted to come
at the ex pense of demo cratic gov ernance.
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cross Europe, act iv ists of all ages have taken to the streets to
pres sure their gov ern ments to take ef fect ive ac tion against

cli mate change.  As do mestic de cision- makers failed them, they
knocked at Stras bour g’s door. Three gen er a tions of right-hold ers
turned to the European Court of Hu man Rights (EC tHR): senior
wo men, young cit izens, and a middle-aged ex -may or. They com -
plained about the past and cur rent ef fects of cli mate change on
their en joy ment of hu man rights, as well as the ex pec ted worsen ing
of the cli mate crisis and its fu ture ef fects on their rights. Ex pect a -
tions were high.  Not only would the EC tHR deal with the nexus
between cli mate change and hu man rights in the here and now but
also for the fu ture, in clud ing the thorny ques tion of “in tergen er a -
tional equity,” i.e., the du ties owed today to in di vidu als too young
to have a voice, or even not-yet-born.

Did the EC tHR live up to these ex pect a tions? The an swer is bit -
ter sweet. Some room was defi n itely given to fu ture gen er a tions and
in tergen er a tional equity con sid er a tions – al most as a com mon
thread through the cases (espe cially in Ver ein KlimaSeniorinnen
Sch weiz and Oth ers v. Switzerland  and, more in cid ent ally, in Duarte
Agostinho and Oth ers v. Por tugal and 32 Other States ). At the same
time, the April 9 rul ings seem to have been heav ily in flu enced by
the EC tHR’s con cern for pre serving its own fu ture and its re fusal to
be come some sort of great global cli mate change court. While fore -
see able, this com prom ise may have dis ap poin ted a few fu ture gen -
er a tions afi cion ados. In this chapter, we briefly touch on the bit ter
and the sweet.

Fu ture gen er a tions in the April 9 rul ings: The fu ture is not now

The EC tHR made a de cis ive state ment on the im pact of cli mate
change, not just on cur rent gen er a tions, but fu ture ones too. As it
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noted, while in di vidu als cur rently alive already suf fer from cli mate
change, “it is clear that fu ture gen er a tions are [also] likely to bear
an in creas ingly severe bur den of the con sequences of present fail -
ures and omis sions to com bat cli mate change […] and that, at the
same time, they have no pos sib il ity of par ti cip at ing in the rel ev ant
cur rent de cision- mak ing pro cesses” (KlimaSeniorinnen, para. 419).
In the con text of cli mate change, “in tergen er a tional burden-
sharing assumes par tic u lar im port ance both in re gard to the dif fer -
ent gen er a tions of those cur rently liv ing and in re gard to fu ture
gen er a tions” (i bid). This clear state ment by the Court is most wel -
come. It is an im port ant re cog ni tion by the key European hu man
rights ju di cial au thor ity of the im port ance of pro tect ing fu ture
gen er a tions who can not them selves par ti cip ate in today’s de cis ive
de bates.

Bey ond this sym bolic state ment, the Court also ac coun ted for
fu ture gen er a tions in at least two ways. First, in KlimaSeniorinnen,
the EC tHR jus ti fied grant ing legal stand ing to the ap plic ant non-
profit as so ci ation par tially on the basis of the ne ces sity to guar an -
tee that fu ture gen er a tions do not suf fer from an ab sence of timely
re ac tion today. The EC tHR em phas ized that “mem bers of so ci ety
who stand to be most af fected by the im pact of cli mate change” are
“at a dis tinct rep res ent a tional dis ad vant age” (KlimaSeniorinnen,
para. 484). Con sequently, “col lect ive ac tion through as so ci ations or
other in terest groups may be one of the only means through which
the voice of those at a dis tinct rep res ent a tional dis ad vant age can
be heard and through which they can seek to in flu ence the rel ev ant
de cision- mak ing pro cesses” (KlimaSeniorinnen, para. 489). Second,
the de tailed and in ter ven tion ist Art icle 8-re lated pos it ive ob lig a -
tions im posed on Switzer land in KlimaSeniorinnen were de signed
with an eye to “a void[ing] a dis pro por tion ate bur den on fu ture gen -
er a tions” (KlimaSeniorinnen, para. 549). For that very reas on, the
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EC tHR de clared that “im me di ate ac tion” ought to be taken and
“ad equate in ter me di ate re duc tion goals [ought to] be set for the
period lead ing to neut ral ity” (i bid).

Hence, pro tect ing fu ture gen er a tions helped shape two ma jor
wins in the April 9 rul ings: (i) the legal stand ing of non- profit as so -
ci ations and (ii) the pos it ive ob lig a tions un der Art icle 8. Still, this
wel come de vel op ment of the case law by no means con sti tutes a
ground break ing change in fu ture gen er a tions’ legal situ ation. In
fact, the greatest ques tion of all re mained un answered as the
ECtHR failed to rule on the vic tim status of young gen er a tions in
Duarte – we will come back to this be low.

One eas ily un der stands why fu ture gen er a tions re ceived only
slender room in the April 9 rul ings. To start with, these cases were
never in ten ded to be the pan acea for all cur rent and fu ture gen er a -
tions’ fate in the face of cli mate change. The EC tHR re mains, after
all, only one among many act ors with a po ten tial role to play in ad -
dress ing cli mate change. Plus, while it is hard to dis agree with the
ar gu ment that fu ture gen er a tions de serve equit able treat ment, it is
easier to bicker over the prac tical im ple ment a tion of this broad ar -
gu ment in the here and now.

The cur rent de bate on what to do about the in terests of people
not-yet-born is ob scured by the im possib il ity of pin point ing whom
ex actly we are talk ing about when we talk about “fu ture gen er a -
tion s”. Gen er a tions are best un der stood as an end less, seam less
chain rather than strictly sep ar ated cat egor ies. The prin ciple of in -
tergen er a tional equity un der scores this un der stand ing of hu man
life as an end less cycle. This may be the prin ciple’s main ad ded
value in the cli mate change lit ig a tion con text. At any given time,
three broad “gen er a tional groups” co ex ist: (i) young sters, in clud ing
all those who were just born; (ii) adults roughly through the age of
re tire ment; and (iii) seni ors. In ter est ingly, these three groups were
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rep res en ted in the three cli mate cases taken up by the Grand
Cham ber. Miss ing were fu ture gen er a tions as such: the yet-to-be-
born young sters, adults, and seni ors of to mor row. One could ar gue
that the Court tried to in sert these yet-to-be born cit izens back
into the loop with the above men tioned con sid er a tions. However,
their mea ger role in the rul ings re flects the in ner lim it a tions of the
ex er cise: the nature of the Court’s ju di cial func tion is, after all, “by
defin i tion re act ive rather than pro act ive” (KlimaSeniorinnen, para.
481), and there is in deed no legal basis in the European Con ven tion
on Hu man Rights for pro tect ing fu ture gen er a tions against fu ture
risks. There is also the dif fi culty of rul ing on in tergen er a tional
equity without dis cuss ing the fair dis tri bu tion of re spons ib il ity
between “the West” and “the Rest”. In other words, there were
many com plex legal ques tions around which the EC tHR had to
make its way on April 9. In the re mainder of this chapter, we ar gue
that it did so with one ob vi ous con cern in mind: self- p re ser va tion.

Ju di cial self- p re ser va tion in the April 9 rul ings

In KlimaSeniorinnen, the EC tHR im me di ately set the tone. While
the threat posed by cli mate change is real, so are the dangers of go -
ing bey ond the per miss ible lim its of evol ut ive in ter pret a tion of the
Con ven tion in cli mate change cases. The ques tion is “no longer
wheth er, but how, hu man rights courts should ad dress” cli mate
change mat ters (KlimaSeniorinnen, para. 379), while safe guard ing
the prin ciple of the sep ar a tion of powers, the role of the Court, and
its sac rosanct sub si di ar ity. We could even ven ture that the Court’s
own fu ture was at stake on April 9 as it sought by all means pos -
sible to avoid be com ing this heroic fig ure of a sa vior- like global cli -
mate change court.
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The three April 9 rul ings were each tain ted by this ob ject ive of
ju di cial self- p re ser va tion. One vis ible strategy used by the EC tHR
to avoid be com ing the global ar biter of cli mate change was to un -
der score the specificity of its re view: as the EC tHR em phas ized time
and again, it was tasked with hear ing spe cific claims brought by
spe cific ap plic ants, arising out of a spe cific set of facts, and based
on a spe cific set of hu man rights pro tec ted in the Con ven tion.
Self- p re ser va tion con cerns were also re flec ted in the EC tHR’s over -
all ap proach to these cases, which was ex tremely prag matic and, at
times, bor der ing on the cyn ic al. For in stance, un der Art icle 34 of
the Con ven tion, the Court ruled that, since cli mate change af fects
an in defi n ite num ber of per sons, to be gran ted vic tim status, one
would have to show case a need for pro tec tion more press ing than
the need of one’s peers of the same gen er a tional group
(KlimaSeniorinnen, para. 487). The EC tHR was also ex tremely rig or -
ous when it came to avoid ing actio popularis, which goes against
the found a tions on which the Con ven tion sys tem was built, though
it ap pears to be the ideal av enue for pro tect ing fu ture gen er a tions’
in terests.

All of this is un sur pris ing. The EC tHR op er ates within a defined
sys tem of rules and is un der stand ably mind ful of main tain ing its
rel ev ance and le git im acy in already troubled times. Much of the
cri ti cism of the EC tHR relates to how the over all European hu man
rights frame work is built and should prob ably be ad dressed else -
where. That be ing said, the EC tHR could have been more am bi tious
in deal ing with fu ture gen er a tions. The most strik ing il lus tra tion of
the Court’s lim ited am bi tion in this mat ter relates to the vic tim
status of rep res ent at ives of the younger gen er a tion in Duarte. In its
de cision, the EC tHR de cided simply not to ad dress the in di vidual
ap plic ants’ vic tim status, as it was a “com plic ated mat ter and that
[the EC tHR] did not need to look at it” (paras. 229-230).
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One might have hoped the EC tHR would have wel comed the
op por tun ity cre ated by Duarte to pave the way for other (do mestic)
ad ju dic at ors by ex pand ing on how to as sess the vic tim status of
young sters who suf fer from the cur rent ef fects of cli mate change
and le git im ately worry about its fu ture ef fects, all the while be ing
vir tu ally de prived of a voice in the pub lic sphere. Of course, the
ECtHR was not strictly re quired to rule on their vic tim status in
Duarte: it had already found the case to be in ad miss ible on the
grounds of the non-ex haus tion of do mestic rem ed ies, amongst
oth ers. But noth ing pre ven ted the EC tHR from ad dress ing it non -
ethe less. Ad mit tedly, no de cision on young sters’ vic tim status is
prob ably prefer able to a sparsely reasoned de cision blankly deny ing
them such status. Yet one can not help but feel some what let down
by the EC tHR’s re fusal to deal with a thorny ques tion of pro found
rel ev ance to cli mate ac tion be cause it is “too com plex”. The some -
what coun ter in tu it ive con sequence of this re fusal is that fu ture
gen er a tions en thu si asts will have to dig into the case brought by a
col lect ive of senior wo men to find some guid ance as to how the in -
terests of fu ture gen er a tions can and should be pro tec ted in
European hu man rights law.

Con clud ing re marks

To close this short chapter, we ar gue that the prin ciple of
intergenerational equity can be viewed as ex tend ing bey ond just
the dir ect re la tion ship between cur rent decision-   makers and fu -
ture right-hold ers. The prin ciple also sug gests that cur rent de -
cision- makers may have a re spons ib il ity not only to fu ture cit izens
but also to future decision-makers. Ac cord ingly, the prin ciple of in -
tergen er a tional equity can be un der stood to en com pass the du ties
owed by today’s ad ju dic at ors, like the EC tHR, to the judges of to-
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mor row. This ex ten ded un der stand ing of in tergen er a tional equity
is meant as a pro voca tion. But we be lieve it is use ful in that it high -
lights the con tinu ity between gen er a tions (of de cision- makers) and
also be cause the sense of re spons ib il ity to ward “col leagues not-yet-
born” cap tured by the out stretched in ter pret a tion we pro pose is
reflected in the April 9 rul ings.

By re cog niz ing the re spons ib il ity they have to ward fu ture
individuals who will be stand ing in their shoes, cur rent decision-
makers are en cour aged to ad opt long-term per spect ives and
consider the broader im plic a tions of their ac tions bey ond the
immediate. This re spons ib il ity is echoed in nu mer ous state ments
by the EC tHR in its rul ings about how it un der stands its own role in
European so ci ety and the world, and about the de fer ence it be lieves
it owes to do mestic de cision- makers on the one hand, and to its
own past and fu ture work on the other hand. In this light, the
ECtHR has struck a prag matic yet slightly cyn ical bal ance between
the great de mands it was faced with and the great re spons ib il it ies
it owes to European cit izens, to other in sti tu tions, and to it self.
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mid gov ern ments’ un will ing ness to ef fect ively curb cli mate
change, the European Court of Hu man Rights (EC tHR) has de -

livered a bold judg ment in fa vor of a vi able fu ture for all in the case
KlimaSeniorinnen and Oth ers v. Switzerland  (KlimaSeniorinnen) in
April 2024. The rul ing made ju di cial his tory. Many claim for the
bet ter, as it’s widely hailed as a land mark ruling  and a vic tory for
cli mate justice.  However, not all are wel com ing this turn of events.
The En ergy Sec ret ary of the United King dom, Claire Coutin ho, ex -
pressed her con cerns about the ver dict on X: “How we tackle cli -
mate change af fects our eco nom ic, en ergy, and na tional se cur ity.
Elec ted politi cians are best placed to make those decisions.”  Sim -
ilar ar gu ments were brought for ward by the eight coun tries who in -
ter vened in the cli mate seni ors case, in clud ing Ireland  and
Norway .

Es pe cially in Switzer land, the rul ing met with sharp cri ti cism.
The rightwing Swiss People’s party (Sch weizerische Volk s partei,
SVP) (pre dict ably) ac cused the Court of ju di cial over reach and de -
man ded that Switzer land leave the Coun cil of Europe.  Con cerns
were also ex pressed in pub lic me dia. Swiss Ra dio and Tele vi sion
(Sch weizer Ra dio und Fernse hen, SRF) asked its read er ship: “Do
you think it’s good when courts in ter fere in cli mate policy?”.  The
Tages-An zei ger, a Swiss news pa per, spoke of a “dan ger ous
judgment”,   made by “for eign judges”;   the Aar gauer Zei tung of
demo cracy be ing “overridden”;  former Judge of the Swiss Fed eral
Court, Ul rich Mey er, in a guest com ment ary in the NZZ talked of a
“cross ing of the Rubicon”.

Many of these cri ti cisms were pub lished within hours – some
within minutes – after the judg ment was handed down by the
Stras bourg Court on April 9. It’s ques tion able if that gave com -
ment at ors suf fi cient time to get an ac cur ate pic ture of what the 17
judges held in their 260-page long-rul ing – and the things they ex-
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pli citly steered clear from, among oth ers, for reas ons of ju di cial de -
fer ence. It is thus im port ant to dis en tangle jus ti fied cri ti cism from
“op por tun ist ic” cri ti cism, which merely uses the rul ing to ex press
gen eral dis ap proval of the EC tHR and cli mate law suits more
broadly.

Less pre dict able, and to the sur prise of many, the pub lic and
polit ical cri ti cism cul min ated in a vote of the Fed eral par lia ment in
June 2024 to snub the EC tHR’s de cision. First the upper  and then
the lower house  of par lia ment ac cused the Stras bourg judges of
“in ad miss ible and in ap pro pri ate ju di cial act iv is m.” Among oth ers,
they claimed that the Court had cre ated a “new hu man right” (i.e.,
a right to cli mate pro tec tion), which would be far re moved from the
Con ven tion’s text and spir it, and thereby ex ceeded the lim its of dy -
namic in ter pret a tion. They fur ther sug ges ted that the Court failed
to ob serve the prin ciple of sub si di ar ity, openly ques tioned its le git -
im acy and “ob served” (yet threat en ingly) that this “could lead to a
weak en ing of the ef fect ive pro tec tion of hu man rights in Europe.”
Fi nally, they called on the Fed eral Coun cil to in form the Com mit tee
of Min is ters that Switzer land “sees no reason to fol low the Court’s
judg ment” since its pre vi ous ef forts and new laws and amend ments
would show it abides by all do mestic and in ter na tional climate-
related obligations. 

In Au gust 2024, the Fed eral Coun cil, whose task it is to en sure
that the judg ment is im ple men ted, has taken a stand on the is sue.
Whilst re in for cing the European Con ven tion on Hu man Rights
(ECHR) and Switzer land’s mem ber ship in the Coun cil of Europe,
the Fed eral Coun cil cri ti cizes the broad in ter pret a tion of the Con -
ven tion rights, and, too, sees no reason in fur ther ad apt ing its cli -
mate law and policy.

Given these de vel op ments, it seems un equi vocal that
the ECtHR de cision goes to the heart of sep ar a tion of powers and
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the role of the ju di ciary in ad ju dic at ing hu man rights, spe cific ally
in the con text of cli mate change. Re spond ing to the mount ing cri -
ti cism and do mestic (as well as in ter na tion al) back lash to the rul -
ing, this chapter un packs the de cision and ar gues that con cerns
about EC tHR over reach are un war ran ted. It shows how the judg -
ment forms an in teg ral part of demo cratic gov ernance (par tic u larly
in Switzer land) whilst be ing con du cive to bet ter laws and policies.

Should the Court hear cli mate change cases at all?

Be fore the KlimaSeniorinnen case, and the other lead cases de cided
on April 9 (Duarte Agostinho and Oth ers v. Por tugal and Others  and
Carême v. France ), gained trac tion, many had ques tioned whether
the Court should hear cli mate change cases at all.

There were two main ob jec tions to EC tHR re view. First, in vok -
ing the prin ciple of sub si di ar ity and states’ mar gin of ap pre ci ation,
parties ar gued that na tional au thor it ies “are in prin ciple bet ter
placed than an in ter na tional court to eval u ate the rel ev ant needs
and con di tions” and that “[i]n mat ters of gen eral poli cy, on which
opin ions within a demo cratic so ci ety may reas on ably dif fer widely,
the role of the do mestic poli cy- maker should be given spe cial
weight” (Hatton and Oth ers v. UK, para. 97).  Es pe cially be cause the
parties to the United Na tions Con ven tion on Cli mate Change
(UNFCCC) had not es tab lished a ju di cial re view mech an ism for,
e.g., the Paris Agree ment, ad ju dic at ing cli mate mat ters at the
ECtHR would mean the Court un duly acts as “the su preme court of
en vir on mental or cli mate dis putes” which can “only cre ate ten -
sion”, ac cord ing to Switzerland.

Second, there were con cerns about sep ar a tion of powers, à la
Juliana v. United States.  A “ju di cial iz a tion” of cli mate mat ters at
the in ter na tional level, ac cord ing to the Swiss Gov ern ment, would
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risk “cir cum vent ing the demo cratic de bate and com plic at ing the
search for polit ic ally ac cept able solutions.”  Judge Eicke force fully
makes this point in his Dis sent ing Opin ion in KlimaSeniorinnen.
What is more, for cing do mestic au thor it ies to as sess their reg u la -
tions and meas ures, and design and ad opt new ones, may well have
the op pos ite ef fect of strength en ing cli mate pro tec tion, as Mem -
bers States “will now be tied up in lit ig a tion“ (paras. 69-70; he pre -
vi ously made this ar gu ment in an In aug ural Lec ture in 2021 ).

Tack ling cli mate change as the primary re spons ib il ity of demo -

cratic de cision- mak ing pro cesses

The KlimaSeniorinnen judgment con tains sev eral pas sages in which
the re main ing 16 judges, in clud ing the Swiss judge, ad dressed
these con cerns head-on. The judges em phas ized that the primary
re spons ib il ity for nav ig at ing the com plex sci en ti fic, poli cy, eco -
nom ic, and other is sues posed by cli mate change lies with the
domestic legislative and ex ec ut ive branches (para. 413). These typ -
ic ally set up the over arch ing policy frame works and spe cific meas -
ures in sec toral fields (para. 411), which re quires bal an cing vari ous
con flict ing in terests (para. 421). The Court em phas ized that, in a
demo cracy, “which is a fun da mental fea ture of the European pub lic
or der ex pressed in the Pre amble to the Con ven tion to gether with
the prin ciples of sub si di ar ity and shared re spons ib il ity …, such ac -
tion ... ne ces sar ily de pends on demo cratic de cision‑ mak ing” (para.
411).

In em phas iz ing the primary re spons ib il ity (and thus prerog at -
ive) of the do mestic demo cratic le gis lature and ex ec ut ive, the
Court does not, a contrario, sug gest that the ju di ciary sub sti tutes
them in au thor ity, com pet ence, func tion, or form at any point in
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time. On the con trary, it cla ri fies that “(j)udi cial in ter ven tion, in -
clud ing by this Court, cannot re place or provide any sub sti tute for the
ac tion which must be taken by the le gis lat ive and ex ec ut ive branches of
government” (para. 412, em phasis ad ded).

Com ple ment ary role of the ju di ciary not out side, but as an in -

dis pens able part of the demo cratic or der

Does that mean cli mate law and policy are out side the re mit of ju -
di cial over sight? By no means. If Mont esquieu and Madison are to
be be lieved, such means of checks and bal ances are found a tional
for a demo cracy (and con du cive to bet ter policies and laws, if that’s
some thing we’re still con cerned about). Con versely, sep ar a tion of
powers would, in fact, be breached if the ex ec ut ive or le gis lature
de prived the ju di ciary of its ca pa city to check the others.

The Court cla ri fied that “demo cracy can not be re duced to the
will of the ma jor ity of the elect or ate and elec ted rep res ent at ives, in
dis reg ard of the re quire ments of the rule of law. The re mit of do -
mestic courts and the Court is there fore com ple ment ary to those
demo cratic pro cesses” (para. 412). The task of the ju di ciary has al -
ways been – and con tin ues to be in an age of cli mate change – to
en sure the ne ces sary over sight of com pli ance with legal re quire -
ments. This over sight is no less, but all the more im port ant, if we
con sider the com plex time ho ri zons of gov ern ing cli mate change.
Es pe cially from an in tergen er a tional per spect ive, there is a “risk
in her ent in the (…) polit ical de cision‑ mak ing pro cesses, namely
that short‑term in terests and con cerns may come to pre vail over,
and at the ex pense of, press ing needs for sus tain able
policy‑making” and this, the Court stated, “ad d(s) jus ti fic a tion for
the pos sib il ity of ju di cial re view” (para. 420).
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Look ing spe cific ally at Switzer land, this risk is cer tainly not hy -
po thet ic al. Some 15 years ago, in 2009, the Fed eral Coun cil, in its
dispatch,  acknowledged the need for an “at least” -40% re duc tion
of green house gas (GHG) emis sions among de veloped coun tries
un til 2020 (com pared to 1990 levels) to keep global warm ing at a
safe level but ex pli citly de cided against it, as do ing so would “en tail
the risk of an ex cess ive bur den on the Swiss eco nomy.” As a nod to
the prin ciple of sub si di ar ity, the Court re it er ated that demo cratic
de cision‑ mak ing pro cesses should be the first to grapple with these
con flicts, whose pro cesses and out comes are in com ple ment ary
fash ion re viewed through ju di cial over sight on the do mestic level,
and only sub sequently by en ga ging the EC tHR (paras. 412, 421).

Com pet ence of Court

Switzer land vol un tar ily ac cep ted the jur is dic tion of the Court as a
last re sort in this long cas cade of re view (the KlimaSeniorinnen case
is now in its 9th year) by rat i fy ing the ECHR in 1974. This adds a
ver tical di men sion to the sep ar a tion of powers and checks and bal -
ances (some times known as “ver tical sep ar a tion of powers” ).

Re view by the Stras bourg Court, or – to be more pre cise –
review of ECHR rights, is all the more im port ant in Switzer land,
where the “im munity clause” for fed eral laws (Article 190 Const.)
lim its ju di cial review.  The ECHR rights re quire the Court, as well
as do mestic courts, to es tab lish a vi ol a tion and rem edy it – Art icle
190 Const. notwithstanding.   There fore, “the Court’s com pet ence
in the con text of cli mate-change lit ig a tion can not, as a mat ter of
prin ciple, be ex cluded” (para. 451).

The Court re it er ates that if com plaints are raised be fore it that
re late to State policy with re spect to an is sue af fect ing the ECHR
rights of an in di vidual or group of in di vidu als, this is “no longer
merely an is sue of polit ics or policy but also a mat ter of law hav ing a
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bear ing on the in ter pret a tion and ap plic a tion of the Convention”
(para. 450, em phasis ad ded). So, where vi ol a tion of Con ven tion
rights stands to ques tion, “the Court can not ig nore … its role as a
ju di cial body tasked with the en force ment of hu man rights” (para.
413).

Ju di cial re view of the EC tHR is, however, sig ni fic antly nar rower
than on the do mestic level (para. 412).  Art icle 19 ECHR lim its the
ex er cise of its com pet ence to en sure that the Con ven tion is com -
plied with (para. 411). The Court is mind ful that do ing so in the
con text of cli mate change may mean that there is an over lap of hu -
man rights and cli mate change law and poli cy, but it em phas izes
that it “does not have the au thor ity to en sure com pli ance with in -
ter na tional treat ies or ob lig a tions other than the Con ven tion”
(para. 454). The Court’s com pet ence is not only lim ited in scope but
also in terms of the depth of re view. While de term in ing “the
proportionality of gen eral meas ures ad op ted by the do mestic
legislature” (para. 412), the Court pays “sub stan tial de fer ence to
the do mestic poli cy- maker and the meas ures res ult ing from the
demo cratic pro cess con cerned an d/or the ju di cial re view by the do -
mestic courts” (para. 450).

A Dif fer en ti ated Mar gin of Ap pre ci ation

This de fer ence is key to the func tion ing (and le git im acy) of the
ECtHR, but it does not go as far as ren der ing the Court’s re view of
the con form ity of State acts with ECHR rights a mere form al ity or,
more cyn ic ally put, a rub ber -stamp ex er cise. The mar gin of ap pre -
ci ation is a cent ral doc trine (ad mit tedly one of the most de bated
ones ) of the EC tHR, by which it seeks to strike a bal ance between
de fer ence and jur is pru dence. With a view to cli mate change im -
pact ing Con ven tion rights, the Court de veloped a dif fer en ti ated
mar gin of ap pre ci ation.
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States’ mar gin of dis cre tion is nar row when it comes to their
“com mit ment to the ne ces sity of com bat ing cli mate change and its
ad verse ef fects, and the set ting of the re quis ite aims and ob ject -
ives” (para. 543). The Court jus ti fies this with ref er ence to the
nature and grav ity of the threat of cli mate change, the gen eral con -
sensus as to the stakes in volved, and the parties’ com mit ments to
achieve car bon neut ral ity. The mar gin of ap pre ci ation re mains
wide, by con trast, re gard ing the means to achieve those ob ject ives,
in clud ing op er a tional choices and policies (para. 543). This seems
to sug gest that the ques tion of am bi tion in cli mate mit ig a tion, i.e.,
the level of pro tec tion of rights hold ers from ad verse ef fects of cli -
mate change, is re view able by the Court, while the mod al it ies of
said level of pro tec tion re main largely out side its re mit.

In light of this, one would ex pect the Court to de term ine what
max imum level of global warm ing still se cures ECHR rights and by
what year net neut ral ity should be achieved to limit warm ing to
that level, to set in terim tar gets and per cent age re duc tions for GHG
emis sions, and lay down mod al it ies for re view. Op pon ents of the
judg ment at least im pli citly sug gest this, when they claim that the
Court es sen tially “made cli mate policy”.   So what did the Court
do, in fact?

Mar gin of ap pre ci ation in ac tion

The Court held that “the State’s primary duty is to ad opt, and to ef -
fect ively ap ply in prac tice, reg u la tions and meas ures cap able of
mit ig at ing the ex ist ing and po ten tially ir re vers ible, fu ture ef fects
of cli mate change” (para. 545). Re mind ing us that the ECHR “must
be in ter preted and ap plied such as to guar an tee rights that are
prac tical and ef fect ive, not the or et ical and il lus ory” (para. 545), the
Court found that “the Con tract ing States need to put in place the
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ne ces sary reg u la tions and meas ures aimed at preventing an in crease
in GHG con cen tra tions in the Earth’s at mo sphere and a rise in
global av er age tem per at ure beyond levels cap able of pro du cing ser i -
ous and ir re vers ible ad verse ef fects on hu man rights, notably the right
to private and fam ily life and home un der Art icle 8 of the Con ven -
tion” (para. 546, em phasis ad ded). As such, with a view to cli mate
change im pacts on hu man rights guar an tees, we should n’t get to
the point of no re turn, not even to the point of last re turn.

No Hu man Right to Cli mate Pro tec tion

Does that mean there is now a right to cli mate pro tec tion, as some
have claimed?  The Court cla ri fied that this is not the case. It em -
phas ized that “no Art icle of the Con ven tion is spe cific ally de signed
to provide gen eral pro tec tion of the en vir on ment as such” (para.
445). Its rul ing is about “the ex ist ence of a harm ful ef fect on a per -
son and not simply the gen eral de teri or a tion of the en vir on ment”
(para. 446). This is why, among oth ers, actio popularis com plaints
are still not tol er ated in the Con ven tion sys tem.

Sub stant ive and Pro ced ural Stand ards of Due Di li gence

The Court then drilled down on what this qual it at ive stand ard
means, more spe cific ally, with a 5- pronged test in the much-
discussed para. 555. States should set out a timetable and tar gets
for achiev ing car bon neut ral ity (us ing car bon budget s), as well as
path ways and in terim tar gets to re duce their GHG emis sions. These
must be im ple men ted in timely, ap pro pri ate, and con sist ent man -
ner. Gov ern ments must provide evid ence show ing whether they
have com plied with tar gets or not, and, fi nally, up date tar gets reg u -
larly. These ele ments are eval u ated in an over all as sess ment and
de pend on ad apt a tion meas ures (paras. 551-552).
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These cri teria are rather conservative.  The Court steered clear
of de term in ing timetables, long-term ob ject ives, in terim tar gets
and path ways, or spe cific years for re duc tions. In stead, it
determined, on a broader level, that “ef fect ive re spect for the rights
pro tec ted by Art icle 8” re quires “sub stan tial and pro gress ive re duc -
tion” of GHG emis sions (para. 548); that “im me di ate ac tion needs
to be taken and ad equate in ter me di ate re duc tion goals must be
set” (para. 549); and that to this end, meas ures should be in cor por -
ated into “a bind ing reg u lat ory frame work at the na tional level”
(para. 549). In do ing so, the Court has, as Reich has
argued,  endeavored to find a reas on able middle way.

Else where in the judg ment, there is an in ter est ing and far less
con ser vat ive note on the scope of GHG emis sions. In as sess ing the
scope of the com plaint, the Court de clared “embed ded emis sions”
(i.e., emis sions from Switzer land’s im port of goods for house hold
con sump tion) rel ev ant for its as sess ment (paras. 283, 287),
however, “without pre ju dice” to the ex am in a tion of state re spons -
ib il ity (para. 283). Judge Eicke, in his Dis sent ing Opin ion, seems to
sug gest that the state du ties for mu lated by the Court un der Art icle
8, with a view to cli mate mit ig a tion, cover both do mestic and em -
bed ded emis sions (Dis sent ing Opin ion of Judge Eicke, para. 4). This
point will surely prompt and re quire fur ther schol arly dis cus sion.

Less con tro ver sial, and in ad di tion to the above five ele ments,
as part of the pro ced ural limb of Art icle 8, the Court de term ined
that states must ob serve two pro ced ural re quire ments, namely
provide ad equate in form a tion about cli mate reg u la tions and meas -
ures (or the ab sence there of) to the pub lic, in par tic u lar to the
people most af fected; and have pro ced ures in place through which
their views about the reg u la tions and meas ures can be taken into
ac count in the de cision- mak ing pro cess (para. 554).

32

33

Sep ar a tion of Powers and Kli maSeni orinnen

136



This is the minimum  level of sub stant ive and pro ced ural due
di li gence states must show in the con text of cli mate change mit ig -
a tion to re spect Con ven tion rights.

… Ap plied to Switzer land

The Court then ap plied those stand ards to Switzer land. It found
that Switzer land does not have a suf fi cient reg u lat ory frame work in
place to “provide, and ef fect ively ap ply in prac tice ef fect ive pro tec -
tion of in di vidu als within its jur is dic tion from the ad verse ef fects
of cli mate change on their life and health” (para. 567). Switzer land
also failed to quantify its GHG budget and ob serve its own tar gets
in the past, which led the Court to find a vi ol a tion of Art icle 8. In
its find ing, the Grand Cham ber did in fact also con sider the latest
le gis lat ive amend ments and pro pos als (which Parliament  and the
Fed eral Coun cil seem to have over read) and found that “the new le -
gis la tion is not suf fi cient to rem edy the short com ings iden ti fied in
the legal frame work ap plic able so far” (para. 568).

To ward hu man-right s- proo� ng Swiss cli mate law and poli cy?

Over the past dec ade, the Swiss gov ern ment has done little more
than gloss over its lax per form ance in cli mate mit ig a tion. In the
mean time, a de term ined group of senior wo men have in ves ted
enorm ous time, fin an cial and hu man re sources to identify gaps in
Swiss cli mate law and policy and find cre at ive and mean ing ful new
ways to rem edy its biggest short com ings. As the first group in the
world to over come the ex tremely dif fi cult pro ced ural and polit ical
hurdles be fore the EC tHR in cli mate change mat ters, they ob tained
a land mark rul ing that will be de cis ive for dec ades to come.

Switzer land could have taken an ex ample of the Neth er lands
and Ger many and em braced the ju di cial cla ri fic a tion that it is do ing
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too little (which, as shown above, it knew all along).  It could have
care fully stud ied the judg ment to de term ine the steps that must be
taken at each level of gov ern ment – fed er al, can ton al, and mu ni -
cipal – for its cli mate law and policy to be aligned with hu man
rights. A care ful ex am in a tion of the rul ing would have shown, as
Swiss Par lia ment arian Li Marti suc cinctly stated, that “demo cracy
and hu man rights are not con tra dict ory, but complementary.”
However, neither the Swiss le gis lature nor the Swiss ex ec ut ive
proved to be pre pared for this and re jec ted the rul ing mostly on op -
por tun istic rather than jus ti fied grounds. In this re spect, one can
rightly ask, as Marti did, whether Par lia ment and Coun cil “are the
only ones prac tising act iv ism here, not the ECHR”.

It is to be hoped that Switzer land, whether as a mem ber of the
Coun cil of Europe or as a party to all ma jor cli mate agree ments,
will move away from ques tion ing the judg ment and the Court’s le -
git im acy, to fi nally – 32 years after sign ing the UN FCCC – ini ti ate a
qual i fied, in formed, sub stant ive, and open de bate on how it can de -
cis ively re duce its emis sions and thereby pre vent ser i ous harm not
only to the cli mate seni ors, but for the be ne fit of all.
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key and un der rated as pect of the re cent triad of cli mate rul -
ings of the European Court of Hu man Rights (EC tHR) is that

the EC tHR has brought to the fore the role of trade-re lated green -
house gas (GHG) emis sions in states’ car bon foot prints. While most
in ter na tional cli mate agree ments fo cus on the re duc tion of do -
mestic GHG emis sions, in the Verein Kli maSeni orinnen Sch weiz and
Oth ers v. Switzerland  Judg ment (KlimaSeniorinnen), the EC tHR
found “at trib ut able” to Switzer land the GHG emis sions tak ing place
abroad, “embed ded” into goods (and pos sibly ser vices) con sumed
in Switzer land. As I will ar gue, the rul ing ap pears to re quire
Switzer land to ad opt a cli mate-ori ented trade policy.

I be gin by ex amin ing the no tion of “embed ded emis sions” in
trade and how KlimaSeniorinnen es tab lishes that parties to the
European Con ven tion on Hu man Rights (E CHR) are re spons ible not
only for pro duced emis sions but also for con sumed ones. I then
con sider what com pli ance with the un der ly ing de mands might
entail and how it can be achieved in light of Switzer land’s com mit -
ments un der the World Trade Or gan iz a tion (W TO) and other trade
agree ments. Per haps coun ter -in tu it ively for those who fol low in -
ter na tional trade law from a dis tance, trade agree ments not only
per mit trade-re lated cli mate meas ures but may boost their op er a -
tion, by (i) re quir ing demon stra tion that the meas ures taken con -
trib ute to their stated ob ject ive and (ii) pro hib it ing meas ures that
cos met ic ally af fect some pro du cers while spar ing oth ers that
equally con trib ute to the prob lem.

Em bed ded emis sions and in ter na tional trade

Pro duc tion is a cru cial source of an thro po genic GHGs. Dis cus sion
of state ac tion re gard ing cli mate change, in clud ing in the Paris
Agree ment, of ten fo cuses on in dus trial and ag ri cul tural pro duc tion
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within each state. However, in a global eco nomy, goods are
routinely traded in ter na tion ally and, in creas ingly, pro duced spe -
cific ally to meet ex ternal de mand. Thus, many states’ eco nom ies
and so ci et ies con trib ute to GHG emis sions not by them selves pro -
du cing goods, but by con sum ing high-e mis sion products pro duced
else where (or pro du cing goods with im por ted high-e mis sion
inputs), so that the bulk of a state’s con tri bu tion may be due to
pro duc tion out side that state’s bor ders whose emis sions are
“embed ded” in traded goods.

This is par tic u larly true for ad vanced eco nom ies, like Switzer -
land, which fo cus on pro du cing low-e mis sions ser vices and high-
end products and im port many goods and ser vices as so ci ated with
high emis sions. In KlimaSeniorinnen, the EC tHR noted the gen eral
ac cept ance, in clud ing by Swiss au thor it ies, that “the GHG emis -
sions at trib ut able to Switzer land through the im port of goods and
their con sump tion form a sig ni fic ant part (an es tim ate of 70% for
2015) of the over all Swiss GHG foot print” (para. 279).

Two types of is sues may arise with re spect to em bed ded emis -
sions. The first is “car bon leak age”, which may oc cur if a jur is dic -
tion charges for or re stricts GHG emis sions na tion ally. In re spon se,
pro duc tion may simply shift to jur is dic tions that do not limit emis -
sions. Re gard less of in di vidual pro du cers’ de cisions, pro duc tion
may shift as con sumers world wide re spond to the price in crease
and pur chase the cheaper products pro duced without emis sions re -
stric tions.

Ad dress ing car bon leak age is the stated aim of the European
Uni on’s Car bon Bor der Ad just ment Mech an ism (CBAM) , which,
from 2027, will charge, at the EU bor der, im port ers for what the EU
de term ines are the em bed ded emis sions in six cat egor ies of
products. While the CBAM aims to mir ror the EU’s in ternal car bon
pri cing mech an ism, the EC tHR seems to de mand some thing dif fer-
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ent from Switzer land: dir ectly ad dress ing the GHG emis sions
occurring abroad that are “at trib ut able” to Switzer land through its
con sump tion of the rel ev ant products. In ef fect, then, Switzer land
must ori ent its trade policy to wards de car bon iz a tion.

A cli mate ori ented trade poli cy?

Three ele ments in KlimaSeniorinnen point to a re quire ment for
Switzer land to ori ent trade policy to wards de car bon iz a tion. First,
in de cid ing whether to ac cept the (late) in clu sion of em bed ded
emis sions within the scope of the com plaint, the EC tHR noted that
the pro por tion of Swiss emis sions con sump tion at trib ut able to im -
ports made it “dif fi cult, if not im possible, to dis cuss Switzer land’s
re spons ib il ity for the ef fects of its GHG emis sions on the ap plic -
ants’ rights without con sid er ing the emis sions gen er ated through
the im port of goods and their con sump tion” (para. 280). Given this
pro por tion, if the com plain ants had not them selves men tioned em -
bed ded emis sions in their ap plic a tion and ar gu ments, the EC tHR
would have been al lowed “to cla ri fy, if ne ces sary even of its own
mo tion, these facts” (para. 280).

Second, the EC tHR re jec ted the Swiss gov ern ment’s ar gu ment
that the Court did not have jur is dic tion over em bed ded emis sions
and “GHG emis sions gen er ated abroad could not be con sidered to
at tract the re spons ib il ity of Switzer land”, since Swiss au thor it ies
“did not have dir ect con trol over the sources of emis sions” (para.
285).

The EC tHR dis agreed. The claim re gard ing em bed ded emis sions
“con tain[ed] an ex tra ter rit orial as pect”, the Court reasoned, but the
rel ev ant basis for its jur is dic tion was ECHR Art icle 1, which re -
quires parties to “se cure to every one within their jur is dic tion the
rights and freedoms” guar an teed in the Con ven tion. The
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extraterritorial step between state ac tion (in this case, omis sion)
and ef fects on ap plic ants’ Con ven tion rights, the Court ruled, did
not pre vent jur is dic tion; it could only be rel ev ant in as sess ing
Switzer land’s re spons ib il ity for the ef fects caused by the ex tra ter -
rit orial event on the ap plic ants’ ECHR rights (para. 287). Put more
broadly, the ECHR party’s re spons ib il ity is to pre vent harms to
Con ven tion rights and freedoms of those within their jur is dic tion.
If the im me di ate cause of the harm to ECHR rights and freedoms
are GHG emis sions tak ing place abroad to meet an ECHR party’s
de mand for goods (and pos sibly ser vices), fail ure to ad dress these
em bed ded emis sions may en gage that state’s re spons ib il ity un der
the Con ven tion.

Fi nally, the Court es tab lished, al beit in dir ectly, an ob lig a tion, at
least for a state in Switzer land’s po s i tion, to act with re spect to em -
bed ded emis sions. The EC tHR’s main as ser tion was that parties to
the ECHR have a duty to “un der take meas ures for the sub stan tial
and pro gress ive re duc tion of their re spect ive GHG emis sion levels,
with a view to reach ing net neut ral ity with in, in prin ciple, the next
three dec ades” (para. 548). The Court de scribed this duty as fol -
lows:

the State’s primary duty is to ad opt, and to ef fect ively ap ply in
prac tice, reg u la tions and meas ures cap able of mit ig at ing the ex -
ist ing and po ten tially ir re vers ible, fu ture ef fects of cli mate change.
… the Con tract ing States need to put in place the ne ces sary reg u -
la tions and meas ures aimed at pre vent ing an in crease in GHG
con cen tra tions in the Earth’s at mo sphere and a rise in global av -
er age tem per at ure bey ond levels cap able of pro du cing ser i ous and
ir re vers ible ad verse ef fects on hu man rights. 
(para. 546)
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This de scrip tion provides little clar ity as to the con tent of the reg u -
la tions and meas ures to be ad op ted by Con tract ing States. At the
same time, the Court found that, for ECHR parties, merely ad dress -
ing do mestic emis sions is in suf fi cient to com ply with their Con -
ven tion ob lig a tions. Al though global aims for mu lated, among oth -
ers, in the Paris Agree ment, must “in form the for mu la tion of do -
mestic policies”, the EC tHR found that “the pos it ive ob lig a tions re -
lat ing to the set ting up of a reg u lat ory frame work must be geared
to the spe cific fea tures of the sub ject mat ter and the risks in -
volved”. Global aims “can not of them selves suf fice as a cri terion for
any as sess ment of Con ven tion com pli ance”. In stead, “each in di -
vidual State is called upon to define its own ad equate path way for
reach ing car bon neut ral ity, de pend ing on the sources and levels of
emis sions and all other rel ev ant factors within its jur is dic tion”
(para. 547).

These find ings seem de signed to be read in light of the Court’s
as ser tion that there are “GHG emis sions at trib ut able to Switzer -
land through the im port of goods” (para. 279) and that it would be
“dif fi cult, if not im possible, to dis cuss Switzer land’s re spons ib il ity
for the ef fects of its GHG emis sions on the ap plic ants’ rights
without tak ing into ac count the emis sions gen er ated through the
im port of goods and their con sump tion” (para. 280). It would seem
that – be sides and bey ond spe cific treaty ob lig a tions – an ECHR
party such as Switzer land, whose con tri bu tion to global GHG emis -
sions is largely at trib ut able to its im ports, would, in its path to -
wards car bon neut ral ity, be re quired to act upon a key source of its
con tri bu tion, i.e., im ports.

The Court is vague re gard ing the spe cific policies that must be
ad op ted. One pos sib il ity is that Switzer land could ad opt a sim il ar, if
not identic al, meas ure to the EU’s CBAM, im pos ing a charge on im -
por ted products for their as ser ted car bon con tent. An al tern at ive
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pos sib il ity would be to re quire im ports with po ten tially high levels
of em bed ded emis sions to be cred ibly cer ti fied as pro duced with a
lower car bon foot print. A more ex treme pos sib il ity would be to pro -
hibit cer tain im ports en tirely.

Cli mate ob lig a tions, ac tion on em bed ded emis sions, and trade

agree ments – con sid er ing the real chal lenges

Ful filling ECHR ob lig a tions, as in ter preted by the EC tHR in
KlimaSeniorinnen, may re quire im pos ing con straints on im ports to
ad dress their em bed ded emis sions. This raises the tra di tional ques -
tion of a pos sible con flict between trade ob lig a tions and hu man
rights or en vir on mental ob lig a tions. Luck ily, over the past two dec -
ades, in ter na tional trade ad ju dic at ors have largely con sol id ated the
un der stand ing that this is a false conflict. ’   

It is a false con flict not only in the sense that states can comply
with their trade ob lig a tions while com ply ing with their hu man
rights and en vir on mental ob lig a tions – an ab stract- sound ing claim
that hu man rights and en vir on mental act iv ists see with un der -
stand able suspicion.  It is false also in the sense that, un der their
con tem por ary in ter pret a tion, trade com mit ments fun da ment ally
op er ate in fa vour of the ful fil ment, by trade-re lated en vir on mental
meas ures, of their en vir on mental ob ject ives.

Set ting aside the maze of com mit ments, de fences and ex cep -
tions in trade agree ments, their con tem por ary in ter pret a tion
plainly per mits the re stric tion of trade to ful fil le git im ate ob ject -
ives. This per mis sion has two con di tions. First, the meas ure must
in deed make a con tri bu tion to the ful fil ment of its stated ob ject ive.
Second, the meas ure must have a non-dis crim in at ory ap plic a tion:
any neg at ive im pact that they pro duce on a trade part ner’s ex ports,
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as com pared to do mestic pro duc tion and third- coun try ex ports,
must also be jus ti fi able un der a le git im ate ob ject ive. In other
words, in im pos ing im port re stric tions to ad dress GHG emis sions
and com ply with ECHR ob lig a tions, Switzer land must choose re -
stric tions that (i) ac tu ally con trib ute, demon strably or cred ibly, to a
re duc tion in GHG emis sions; and (ii) are “even-han ded” in that
they op er ate to re strict do mestic pro duc tion, and the pro duc tion of
all other trade part ners, in light of the same ob ject ive. This was re -
cently re af firmed by the WTO panel re port in EU – Palm Oil , which
stated – for the first time un equi voc ally – that cli mate change, a
phe nomenon “in her ently global in nature”, af fects each WTO
Mem ber’s ter rit ory, al low ing every Mem ber to ad opt genu ine and
non-dis crim in at ory trade-re lated cli mate meas ures (para. 7.314).

There is there fore little scope for ques tion ing whether Switzer -
land can ad opt trade-re lated cli mate meas ures. The thorny ques -
tions will re late to the means it can em ploy, in par tic u lar so as to
avoid charges of dis crim in a tion (which can get com plic ated, see
Ukpe and Weinhardt , Meyer , and Lydgate ). I con clude this
chapter with four chal lenges that may arise if Switzer land (and/or
other ECHR parties) seeks to im pose trade-re lated cli mate
measures: 

(1) Non-dis crim in a tion is simplest with re gard to “apples-to-
apples” com par is ons. For ex ample, the emis sions price charged
from, say, In dian steel, can not be higher than the price charged for
Swiss or Ger man steel emis sions. A more chal len ging ques tion will
oc cur if, like CBAM, Swiss meas ures tar get some products but not
oth ers. Can a meas ure be dis crim in at ory due to the se lec tion of
products it tar gets, if it heav ily af fects im ports while leav ing in tact
products, with sim ilar levels of emis sions, largely pro duced do -
mest ic ally?
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(2) Can Switzer land ad opt an emis sions charge while band ing
with the EU and oth ers to form a “cli mate club”, ex empt ing each
other from charges ow ing to the ad op tion of sim ilar do mestic sys -
tems for emis sions pri cing? Can this “cli mate club” in clude parties
like the United States, whose de car bon iz a tion meas ures are non-
fin an cial, while leav ing out oth ers? I have in vest ig ated this
elsewhere.  

(3) What role is there for the prin ciple of com mon but dif fer en -
ti ated re spons ib il it ies and re spect ive cap ab il it ies in the as sess ment
of dis crim in a tion? The EC tHR noted that this prin ciple un der girds
treat ies that are cent ral to the cli mate re gime (para. 442). Does this
prin ciple al low ECHR parties to dif fer en ti ate in fa vour of cer tain
states, or per haps re quire this dif fer en ti ation? Can such dif fer en ti -
ation be jus ti fied be fore a trade ad ju dic at or? And can the ab sence
of dif fer en ti ation vi ol ate trade com mit ments?

(4) The cli mate re gime has moved from re quir ing spe cific
meas ures un der the Kyoto Pro tocol to al low ing each state to es tab -
lish its Na tion ally De term ined Con tri bu tions (NDCs) un der the
Paris Agree ment. Does im pos ing re stric tions on spe cific im por ted
products, linked to their em bed ded emis sions, deny Paris Agree -
ment parties the right to es tab lish their own NDCs and the means
to achieve them?

It was un con tro ver sial in this case that 70% of the over all Swiss
GHG foot print is con nec ted to im ports. If Switzer land has an ob lig -
a tion to re duce its foot print to at tain car bon neut ral ity, it is hard to
see how this ob lig a tion may be ful filled without af fect ing emis -
sions em bed ded in im por ted products (and per haps, even more
chal len gingly, ser vices). The KlimaSeniorinnen judgment thus
would seem to re quire Switzer land, and pre sum ably other sim il arly
situ ated ECHR parties, to ad opt trade-re lated cli mate meas ures to
re duce their car bon foot print arising from con sump tion.
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This re quire ment is likely to face res ist ance from the coun tries
where the emis sions are pro duced, groun ded not only on charges of
dis crim in a tion but also on charges of ex tra ter rit orial reg u la tion.
The charge is likely to be all the stronger when it comes from
former European colon ies and coun tries that, not hav ing been re -
spons ible for sig ni fic ant levels of emis sions un til very recently ,
per ceive de car bon iz a tion re quire ments as an in stru ment for “kick -
ing away the lad der” of de vel op ment- through-e mis sions used by
all cur rently de veloped coun tries.

Ne go ti at ing between heed ing le git im ate de mands for
development, on the one hand, and pre vent ing in di vidual states’
de vel op ment strategies from lead ing to an un in hab it able plan et, on
the oth er, is pos sibly the most chal len ging col lect ive ac tion prob -
lem hu man ity has faced so far. The KlimaSeniorinnen judgment lays
down an im port ant piece of this puzzle, first by re fus ing to ac cept
that ex tern al iz ing emis sions ex empts states from their ob lig a tion
to work to wards emis sions re duc tion, and second by cla ri fy ing that
this ob lig a tion must be per formed, among oth ers, by ad dress ing
em bed ded emis sions. The other in ter na tional courts ex pec ted to
weigh in on in ter na tional cli mate-re lated ob lig a tions this
year  would do well to con sider provid ing fur ther guid ance in this
re gard.
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n Verein Kli maseni orinnen Sch weiz and Oth ers v Switzerland
(“KlimaSeniorinnen”), the European Court of Hu man Rights

(ECtHR) makes many gen eral state ments about the nature of cli -
mate change and dif fer ent act ors’ roles in ad dress ing it. For ex -
ample, “the Court notes that cli mate change is one of the most
press ing is sues of our times” (para. 410), thus con vey ing to the
pub lic that the EC tHR takes the is sue very ser i ously. There are also
gen eral state ments re gard ing the sep ar a tion of powers and the role
of courts (e.g., “Ju di cial in ter ven tion, in clud ing by this Court, can -
not re place or provide any sub sti tute for the ac tion which must be
taken by the le gis lat ive and ex ec ut ive branches of gov ern ment”
(para. 412)) which ap pear to be in ten ded to as suage con cerns by
States about in ter ven tion ist courts.

Many of these gen eral points have been ad dressed in this ed -
ited volume. In my chapter, I turn to a more tech nical as pect of the
judg ment, namely the ques tion of caus a tion. I will un tangle the
ana lyt ical gym nastics that the Court per forms re gard ing this ques -
tion. I will ar gue that the reas on ing re gard ing caus a tion is con fus -
ing and that it is not clear how spe cific ally the “real pro spect” test
is ap plied for find ing a breach.

Di� er ent causal re la tion ships

KlimaSeniorinnen is the first judg ment where the EC tHR de votes
whole sec tions to the ques tion of caus a tion. Caus a tion has not
been a stand ard that the Court has pre vi ously given much at ten -
tion to, nor con sist ently de veloped in its case law on pos it ive ob lig -
a tions un der the European Con ven tion on Hu man Rights
(ECHR). ’    However, in KlimaSeniorinnen, the Grand Cham ber ad -
dresses caus a tion up front, given that the ap plic ants’ claims were
un pre ced en ted in that they im plied modi fic a tion (one can also
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choose the much more neut ral term “devel op ment” in stead of
“modi fic a tion”) of the es tab lished stand ards. In this sense, the
state ment in para. 422 that “it would be neither ad equate nor ap -
pro pri ate to fol low an ap proach con sist ing in dir ectly trans pos ing
the ex ist ing en vir on mental case -law to the con text of cli mate
change” is very apt.

In para. 415 of its judg ment, loc ated in Sec tion III. C.1. (Pre lim -
in ary point s), the EC tHR sum mar izes the char ac ter ist ics of its pre -
vi ous en vir on mental case law (also called “clas sic en vir on mental
cases” in para. 424):

“The Court’s ex ist ing case ‑law in en vir on mental mat ters con cerns
situ ations in volving spe cific sources from which en vir on mental
harm em an ates. Ac cord ingly, those ex posed to that par tic u lar
harm can be loc al ised and iden ti fied with a reas on able de gree of
cer tainty, and the ex ist ence of a causal link between an iden ti fi -
able source of harm and the ac tual harm ful ef fects on groups of
in di vidu als is gen er ally de term in able. Fur ther more, the meas ures
taken, or omit ted, with a view to re du cing the im pugned harm em -
an at ing from a given source, whether at the reg u lat ory level or in
terms of im ple ment a tion, can also be spe cific ally iden ti fied. In
short, there is a nexus between a source of harm and those af -
fected by the harm, and the re quis ite mit ig a tion meas ures may be
iden ti fi able and avail able to be ap plied at the source of the harm.”

This para graph ref er ences at least two causal re la tion ships that
need to be dis tin guished. The first is the link between a cause and
ac tual harm (i.e., the ef fect). The second is the link between meas -
ures and elim in a tion (or mit ig a tion) of the cause.

In the fol low ing para graphs (416–422), where the Court ex -
plains (and cor rectly so) the dis tin guish able char ac ter ist ics of the
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cli mate change case com pared to the pre vi ous en vir on ment-re lated
cases, there is a con stant os cil la tion between these two causal re la -
tion ships. They re flect the dif fer ence between the ex ist ence of
harm, which is nor mally bey ond ques tion, and what we as a so ci ety
de cide to do about it (i.e., what meas ures should be un der taken as a
mat ter of hu man rights law obligations). There is a ten sion here,
which ex plains the os cil la tion, given the ideal istic as pir a tions and
aims of hu man rights, on the one hand, and the prac tical and so ci -
etal lim it a tions as to what meas ures/means to choose to achieve
these aims and whether these meas ures should be the con tent of
any legal ob lig a tions, on the oth er.

The Court ob serves that “the spe cificity of cli mate‑change dis -
putes, in com par ison with clas sic en vir on mental cases, arises from
the fact that they are not con cerned with single‑ source local en vir -
on mental is sues but with a more com plex global prob lem” (para.
424). This might be the case re gard ing the first of the above-
mentioned links. However, “clas sic en vir on mental cases” also raise
com plex it ies as to the vari ety and mul ti pli city of meas ures that
could have been ad op ted to elim in ate the cause. In this sense, the
omit ted meas ures (meas ures that could have been taken) are not
that easy to identify (even more so specifically identify). There is,
there fore, no sharp dis tinc tion; the dif fer ence is pos sibly one of de -
gree. More gen er ally, this vari ety and mul ti pli city of meas ures that
could be ad op ted to ad dress the cause are the content of States’
pos it ive ob lig a tions. This con tent con sists of a vari ety of meas ures,
and States can make choices about which meas ures to undertake.

In para. 424, the Court tries to ex plain the com plex it ies of the
caus a tion ques tion in hu man rights law by dis tin guish ing its dif fer -
ent di men sions: “In the con text of hu man right s‑ based com plaints
against States [in “cli mate change dis putes”], is sues of caus a tion
arise in dif fer ent re spects which are dis tinct from each other and
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have a bear ing on the as sess ment of vic tim status as well as the
sub stant ive as pects of the State’s ob lig a tions and re spons ib il ity
un der the Con ven tion.” The Court con tin ues in para. 425 to
identify four dimensions of the caus a tion ques tion:

“The first di men sion of the ques tion of caus a tion relates to the
link between GHG emis sions – and the res ult ing ac cu mu la tion of
GHG in the global at mo sphere – and the vari ous phe nom ena of
cli mate change. This is a mat ter of sci entific know ledge and as -
sess ment. The second relates to the link between the vari ous ad -
verse ef fects of the con sequences of cli mate change, and the risks
of such ef fects on the en joy ment of hu man rights at present and in
the fu ture. In gen eral terms, this is sue per tains to the legal ques -
tion of how the scope of hu man rights pro tec tion is to be un der -
stood as re gards the im pacts arising for hu man be ings from an
ex ist ing de grad a tion, or risk of de grad a tion, in their liv ing con di -
tions. The third con cerns the link, at the in di vidual level, between
a harm, or risk of harm, al legedly af fect ing spe cific per sons or
groups of per sons, and the acts or omis sions of State au thor it ies
against which a hu man right s‑ based com plaint is dir ec ted. The
fourth relates to the at trib ut ab il ity of re spons ib il ity re gard ing the
ad verse ef fects arising from cli mate change claimed by in di vidu als
or groups against a par tic u lar State, given that mul tiple act ors
con trib ute to the ag greg ate amounts and ef fects of GHG
emissions.”

Let’s un pack these four di men sions.
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The �rst di men sion

Ac cord ing to the Court’s reas on ing, the first di men sion is about
“scientific know ledge and as sess ment”, which is later re framed as
“is sues of proof” (para. 427–420). The as ser tion, however, that the
as sess ment of the link between a cause and harm is merely “a mat -
ter of sci entific know ledge”, is not cor rect. While the as sess ment
does de pend on sci entific know ledge, it is also equally de pend ent
on norm at ive de cisions on what meas ures to take to re spond to
risks (on the dis tinc tion between legal caus a tion and nat ural caus -
a tion, see e.g. Steel, page 41 ); these de cisions are of ten re flec ted in
do mestic laws and in ter na tional stand ards. In this sense, the re it -
er a tion of how the Court “at taches im port ance to the fact the situ -
ation com plained of breached the rel ev ant do mestic law” and to
“rel ev ant in ter na tional stand ards” (para. 428) is very apt. In this
sense, “is sues of proof” and, more spe cific ally, the proof about the
link between GHG emis sions and “the vari ous phe nom ena of cli -
mate change” are not de term ined ex clus ively with ref er ence to “s -
cientific know ledge”. As ar gued else where, in its pos it ive ob lig a -
tions case law, the Court has used do mestic law and in ter na tional
legal stand ards as prox ies for sci entific knowledge.  In this sense,
know ledge and proof in hu man rights law are as much leg al/norm -
at ive ques tions as sci entific ques tions.

The second di men sion

The second di men sion of the caus a tion ques tion is framed by the
Court as the “ef fects of cli mate change on the en joy ment of Con -
ven tion rights” (para. 431–436). Within this as pect, the Court ad -
dresses the harm of cli mate change on “the lives, health and well-
be ing of in di vidu als” (para. 433) and “a link between the ad verse
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ef fects of cli mate change and the en joy ment of (vari ous as pects of)
hu man rights” (para. 435). As per para. 425, this is per ceived in the
reas on ing to be “a legal ques tion”. It is a legal ques tion since it is
ul ti mately about the defin i tional scope of the rights (see Brems and
Gerards ), i.e., the norm at ive de cision as to how broadly the in -
terests protected by these rights should be in ter preted.

The key here is the ex pan sion of these in terests to in clude not
only ac tual harm but also risks of harm. In this sense, hu man rights
law is fur ther modeled as a body of law about risk reg u la tion. The
Court tries to qual ify this with ref er ence to “suf fi ciently severe risks
of such ef fects on in di vidu als” (em phasis ad ded). In para. 487–488,
guid ance is offered as to the sever ity threshold in cli mate change-
re lated cases. Ac cord ing to the court, there must be “a high in tens -
ity of ex pos ure to the ad verse ef fects of cli mate change, that is, the
level and sever ity of (the risk of) ad verse con sequences of gov ern -
mental ac tion or in ac tion af fect the ap plic ant must be sig ni fic ant”
and “a press ing need to en sure the ap plic ant’s in di vidual pro tec -
tion”. These guidelines per tain to the vic tim status.

Hav ing in para. 435 de term ined that the in terests pro tec ted by
the ECHR rights in clude risk aver sion, the Court con cludes this
para graph by adding that “is sues of caus a tion must al ways be re -
garded in the light of the fac tual nature of the al leged vi ol a tion and
the nature and scope of the legal ob lig a tions at is sue”. It is un clear
ex actly what this means. A pos sible ex plan a tion might be that,
since the “al leged vi ol a tion” (i.e., the ad versely af fected in terests)
is about risk, this will ne ces sar ily change “the nature and scope of
the legal ob lig a tion s”. Such a change seems to be ne ces sary since
the ob lig a tions would have to be about risk reg u la tion.

This, as con firmed by para. 436, re veals that this second di men -
sion is not con sidered in isol a tion. It is in ter twined with con sid er a -
tions as to whether states have ob lig a tions and their scope (see
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Stoyanova  for how the ques tions as to whether there is a pos it ive
ob lig a tion, what its scope might be, and whether it is breached col -
lapse into each oth er).

The third di men sion

The third di men sion of the caus a tion ques tion is about “the link, at
the individual level, between a harm, or risk of harm, al legedly af -
fect ing spe cific per sons or groups of per sons, and the acts or omis -
sions of State au thor it ies against which a hu man right s‑ based
com plaint is dir ec ted” (em phasis ad ded) (para. 425). I will not un -
pack each sen tence in the reas on ing where the Court ex plains this
third di men sion. Three things are clear, however, from para. 437–
440, where this third di men sion is elab or ated upon. First, even at
the in di vidual level, the as sess ment is about the risk that “suf fi -
ciently close[ly]” af fects the ap plic ant. Second, the Court tries
again to in voke a sever ity threshold since the as sess ment de pends
on “a threshold of sever ity of the risk of ad verse con sequences on
hu man lives, health and well-be ing” (para. 440). Third, risk is not
con sidered in isol a tion. Sim il arly to what was stated above, it is in -
ter twined with con sid er a tions as to whether states have ob lig a -
tions and what their scope could be.

Fur ther guid ance on the sever ity threshold is offered in paras
513 and 519, where the EC tHR dis cusses the defin i tional scope of
Art icles 2 and 8 re spect ively. As to Art icle 2, the EC tHR notes that
there must be “real and im me di ate” risk to life, a test that “may be
un der stood as re fer ring to a ser i ous, genu ine and suf fi ciently as cer -
tain able threat to life, con tain ing an ele ment of ma ter ial and tem -
poral prox im ity of the threat to the harm com plained of by the ap -
plic ant”. As to Art icle 8, the threshold is set as “ser i ous ad verse ef-
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fects of cli mate change on their [the ap plic ant s’] life, health, well-
be ing and qual ity of life”.

The fourth di men sion

The fourth di men sion of the caus a tion ques tion “relates to the at -
trib ut ab il ity of re spons ib il ity re gard ing the ad verse ef fects arising
from cli mate change claimed by in di vidu als or groups against a
par tic u lar State, given that mul tiple act ors con trib ute to the ag -
greg ate amounts and ef fects of GHG emis sion s.” (para. 425) In
para. 441–444, this “at trib ut ab il ity” is re framed as “the is sue of
pro por tion of State re spons ib il ity”. It is dif fi cult to dis en tangle all
the is sues that the Court throws in here (at trib ut ab il ity, re spons ib -
il ity, con cur rent re spons ib il ity, jur is dic tion, cap ab il it ies). What is
per haps most strik ing is how the Court dis cusses re spons ib il ity
without first ad dress ing whether there are any ob lig a tions to start
with and what their con tent and scope might be.

The EC tHR does af firm the “real pro spect” caus a tion test in
para. 444. This test has noth ing to do with “pro por tion of State re -
spons ib il ity” as re lated to any re spons ib il ity or ob lig a tions of other
States. The test de mands that for a breach of a pos it ive ob lig a tion
to be found, it needs to be demon strated that the meas ure that ar -
gu ably forms the con tent of the ob lig a tion and that the State
should have un der taken at the rel ev ant point in the past had “a real
pro spect of al ter ing the out come or mit ig at ing the harm”.  In ter -
est ingly, the Court says noth ing here about risk of harm or any pos -
sible modi fic a tion of the test given the em phasis on risk. Even
more in ter est ingly, after be ing men tioned in para. 444, the “real
pro spect” test is com pletely for got ten till the very end of the judg -
ment. One can only re main to won der about its role in ac tu ally
find ing a breach of Art icle 8.
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Con clu sion

The KlimaSeniorinnen judgment con tains some use ful state ments
about the role of caus a tion in hu man rights law. The Court dis tin -
guished four di men sions of the caus a tion ques tion. The most im -
port ant one, from the per spect ive of pos it ive ob lig a tions that are
based on omis sions, con cerns the causal link between the al legedly
omit ted meas ures and the elim in a tion (or mit ig a tion) of the cause
of the harm. At a gen eral level, it was es tab lished that the meas ures
should have “a real pro spect of al ter ing the out come or mit ig at ing
the harm” so that their omis sion can lead to a vi ol a tion. It will be
in ter est ing to con tinue to ob serve how this “real pro spect” text will
con tinue to be de veloped in the case law.
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uch has been said already about the de cision in
KlimaSeniorinnen v. Switzerland  gran ted on Apr 9, 2024 by

the European Court of Hu man Rights (EC tHR or the Court). The
Court’s de cision was ground break ing in that it es tab lished an ob -
lig a tion to mit ig ate green house gas (GHG) emis sions as a hu man
rights duty, re quired coun tries to es tab lish a car bon budget, and ar -
gu ably es tab lished a new right un der the European Con ven tion on
Hu man Rights (ECHR). ’   Still, there is much more to dis cuss re -
gard ing its broader im plic a tions for cli mate lit ig a tion. This chapter
dis cusses the rel ev ance of the KlimaSeniorinnen case to the dis cus -
sion of vul ner ab il ity and in ter sec tional gender in cli mate lit ig a tion.
To date, very few cli mate cases have ad dressed the gendered di -
men sions of cli mate change and there was some hope that this
case would. However, as this chapter ar gues, des pite the fact that
KlimaSeniorinnen is a case about the im pacts of cli mate change on
eld erly wo men, the Court fails to mean ing fully en gage with gender
as a de term in ant of the harms suffered by in di vidu als. Gender re -
mains an over looked is sue in cli mate lit ig a tion.

Wo men are dis tinct ively and in ter sec tion ally vul ner able to cli -

mate change

While cli mate change im pacts all of us, our so cial iden tit ies – and
the ex per i ences, ex clu sions, and op por tun it ies that res ult from
those iden tit ies – rad ic ally change the nature, tim ing, and ex tent of
the harm we suf fer as a res ult of cli mate im pacts. Factors such as
gender, age, dis ab il ity, loc a tion, sexual ori ent a tion, edu ca tion, and
pover ty, among many oth ers, amp lify the risks faced by these
groups.
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His tor ical and on go ing prac tices of dis crim in a tion against cer -
tain so cial groups have rendered those groups more vul ner able to
the im pacts of cli mate change and less able to ad apt to chan ging
con di tions and tem per at ures. Vul ner ab il ity to cli mate change im -
pacts is par tic u larly pro nounced among those who oc cupy mul tiple
so cial iden tit ies and have been the tar get of op press ive or ex clu -
sion ary prac tices. The in ter sec tion of race and gender, for ex ample,
or of eco nomic status and dis ab il ity, cre ates unique ex per i ences of
dis crim in a tion, mul tiple bur dens, and dis tinct ive vul ner ab il it ies to
cli mate change. Wo men, gender - di verse and non- bin ary groups of -
ten find them selves at the in ter sec tion of vari ous so cial and struc -
tural in equal it ies re lated to their mul tiple iden tit ies.

Non ethe less, very few cli mate cases have mean ing fully ad -
dressed or fo cused on the gendered im pacts of cli mate change or
the in ter sec tional op pres sions that make wo men, gender - di verse,
and non- bin ary groups vul ner able to cli mate harm. As one of the
many es sen tial paths to drive cli mate ac tion, cli mate lit ig a tion can
be a power ful in stru ment for ad dress ing gendered im pacts, in teg -
rat ing use ful defin i tions of gender into states’ cli mate re sponses,
and en ga ging with wo men, girls, and gender - di verse and non-
binary groups about their par tic u lar needs and goals.

The re l at ive scarcity of gender - based ar gu ments in cli mate lit -
ig a tion to date makes the KlimaSeniorinnen case even more sig ni -
fic ant. The case high lights the in ter sec tional nature of gendered
iden tit ies and vul ner ab il it ies. The ap plic ants were wo men over the
age of 70 and their rep res ent at ive as so ci ation. Each in di vidual ap -
plic ant ar gued that they – as older wo men – were more severely
im pacted by cli mate change (and, in par tic u lar, heat waves) than
the rest of the pop u la tion. The com bin a tion of their gender and
age, they ar gued, made them uniquely at risk of the im pacts of
tem per at ure in creases. The ap plic ants pro duced evid ence to show
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that “over all, wo men aged above 75 (such as ap plic ants nos. 2-5)
were at greater risk of pre ma ture loss of life, severe impair ment of
life and of fam ily and private life, ow ing to cli mate change-in duced
ex cess ive heat than the gen eral pop u la tion” (para. 67).

How the court ad dressed gendered vul ner ab il ity

In its judg ment, the EC tHR provides a de tailed over view of the
evid ence and law on the dif fer en ti ated im pacts of cli mate change. 
The EC tHR con sidered, for ex ample, the 2021 re port of the In de -
pend ent Ex pert on the en joy ment of all hu man rights by older per -
sons, which stated that “in emer gen cies brought on by cli mate
change im pacts, older wo men might be viewed as a bur den and
there fore be vul ner able to ab use and neg lect … The spe cific risks
and im pacts for older wo men are, however, gen er ally invisible”
(para. 170). The Of fice of the High Com mis sioner for Hu man Rights
(O H CHR) has also found that “both age ing and cli mate change
have dif fer en tial ef fects when it comes to gender” (para. 185). The
OH CHR found that more older wo men are likely to live alone, ex -
per i ence higher levels of pover ty, and face dis pro por tion ate health
risks, in clud ing from air pol lu tion harms and ex treme heat events.
Gender dis crim in a tion and un equal ac cess to re sources and power
make older wo men par tic u larly vul ner able, and they are more likely
to be viewed by oth ers as a bur den and suf fer ab use or neg lect
(para. 185).

The EC tHR also re called the 2022 Hu man Rights Coun cil Res ol -
u tion 50/9 on hu man rights and cli mate change , spe cific ally where
it calls States to ad opt “a com pre hens ive, in teg rated, gender-
responsive, age-in clus ive, and dis ab il ity-in clus ive ap proach to cli -
mate change ad apt a tion and mit ig a tion policies, con sist ent with
the United Na tions Frame work Con ven tion on Cli mate Change and
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the ob ject ive and prin ciples there of” (para. 157). Sim il arly, Gen eral
Re com mend a tion No. 37 of the Com mit tee on the Elim in a tion of
Dis crim in a tion against Wo men covered gender -re lated di men sions
of dis aster risk re duc tion in the con text of cli mate change and the
prin ciples of the Con ven tion on the Elim in a tion of All Forms of
Dis crim in a tion Against Wo men ap plic able to cli mate change dis -
aster risk re duc tion (para. 177).  Fur ther, the EC tHR noted the 2018
State ment of the Com mit tee on Eco nom ic, So cial and Cul tural
Rights  which, in its dis cus sion of the Na tion ally De term ined Con -
tri bu tions of States, found that hu man rights are im plic ated, in -
clud ing prin ciples of gender sens it iv ity (para. 180).

Ac know ledging that this is the first time the EC tHR has ad -
dressed the topic of cli mate change, the Court re cog nized the chal -
lenges of spe cify ing a nexus between the source of harm and those
af fected by the harm, with the ad di tional re quis ite that mit ig a tion
meas ures are (i) iden ti fi able and (ii) avail able at the source of the
harm (para. 415). As a poly centric is sue, the Court noted that cli -
mate change policies in volve “in tergen er a tional burden-shar ing”
(para. 419).

Stand ing of in di vidual vic tims

In the ori ginal Swiss case that led to the ap plic a tion to the EC tHR,
Association of Swiss Senior Wo men for Cli mate Pro tec tion v. Fed eral
De part ment of the En vir on ment Trans port, En ergy and Com mu nic a -
tions (DE TEC) and Others , the Swiss Fed eral Ad min is trat ive Court
held that the ap pel lants’ rights had not been suf fi ciently vi ol ated
to give them a cause of ac tion. In par tic u lar, the court found that
Swiss wo men over 75 were not ex clus ively af fected by cli mate
change. In mak ing that de cision, the Swiss Court as sessed whether
the ap plic a tions were af fected dif fer ently com pared to the gen eral
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pub lic, i.e., whether they were par tic u larly af fected (para. 7.2) to an
ex tent that goes bey ond that of the gen eral pub lic (para. 7.4.1). The
Court lis ted sev eral im pacts of cli mate change on people, an im als,
and plants and then noted that “the group of wo men older than 75
years of age is not par tic u larly af fected by the im pacts of cli mate
change”. It fur ther ex plained that “[a]l though dif fer ent groups are
af fected in dif fer ent ways, … it can not be said from the per spect ive
of the ad min is tra tion of justice the prox im ity of the ap pel lants …
was par tic u lar, com pared with the gen eral pub lic” (para. 7.4.3).
Upon ap peal, the Swiss Su preme Court con cluded that plaintiffs’
rights had not been af fected with suf fi cient in tens ity and that the
rem edy they sought must be achieved through polit ical rather than
legal means.

The EC tHR seems to have fol lowed a sim ilar ap proach in ana -
lyz ing vic tim hood of the in di vidual ap plic ants. While the EC tHR al -
lowed an as so ci ation to bring a cli mate case, it re jec ted the in di -
vidual ap plic a tion of the four wo men due to a fail ure to es tab lish
vic tim hood. As noted by Arntz and Krom mendijk in this book, the
threshold for in di vidual plaintiffs re mains es pe cially high, with the
EC tHR re quir ing in di vidual ap plic ants to meet the fol low ing two
cri ter ia: (i) high in tens ity of ex pos ure to the ad verse ef fects of cli -
mate change with sig ni fic antly severe ad verse con sequences of
gov ern mental (in)ac tion and (ii) a press ing need ow ing to the ab -
sence or in ad equacy of reas on able meas ures to re duce harm (para.
527). Since the ap plic ants had failed to show “a crit ical med ical
con di tion” (para. 533), they did not have vic tim status.

A missed op por tun ity

This as pect of the de cision is dis ap point ing. As An gela
Hefti argues, “in di vidual ac cess to the EC tHR re mains cru cial in fu-
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ture cli mate cases since un der rep res en ted groups may not be able
to es tab lish their own as so ci ation across the 46 Coun cil of Europe
mem ber states”.  A high threshold to es tab lish vic tim status has
the un avoid able ef fect of ex clud ing un der rep res en ted voices in de -
cision- mak ing. Wel com ing such voices has been one of the most
im port ant ad vances in cli mate lit ig a tion, with a grow ing num ber of
cases brought by mar gin al ized groups, in clud ing chil dren, youth,
and In di gen ous Peoples, who are of ten ex cluded from law- mak ing
pro cesses and main stream policy dis cus sions. While not every one
should be able to claim vic tim status, it is cru cial that cer tain in di -
vidu als can. This is es sen tial to en sure ac cess to justice (and other
pro ced ural en vir on mental rights) in the con text of cli mate change.

While the Court dis cussed ex tens ive evid ence on the vul ner ab -
il ity of wo men over 75 years of age, re peatedly find ing sci entific
evid ence that this group is suf fer ing and dy ing in rising tem per at -
ures and heat waves, there is no men tion of this in the Court’s rul -
ing and no duty cre ated for States to bet ter un der stand or ad dress
these im pacts. This out come is, per haps, un sur pris ing given the
rem ed ies re ques ted by the ap plic ants, who sought state- level cli -
mate policy change, be ne fi cial to the en tire pop u la tion, rather than
rem ed ies that spe cific ally ad dressed the harm suffered as a res ult
of age and gender. Still, it is dis cour aging that after care fully as -
sess ing the evid ence of dis pro por tion ate im pacts, the Court simply
fails to en gage with their legal con sequences.

Des pite re cog niz ing that vic tim status must be in ter preted in a
flex ible and evol ut ive man ner (para. 461), the Court re jec ted each
in di vidual ap plic ant’s claim ar guing that the al leged omis sions in
this case could af fect in defi n ite num bers of per sons (para. 480). In
par tic u lar, the Court in voked the cli mate change con text as one
that af fects “every one, one way or an other and to some de gree”
(para. 483). As a res ult, the in di vidual claims could, in the Court’s
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opin ion, con tra dict the ex clu sion of actio popularis from the Con -
ven tion mech an ism. The Court also ac know ledged that mem bers of
so ci ety who are po ten tially most af fected by cli mate change could
be con sidered at a dis tinct rep res ent a tional dis ad vant age. However,
in the Court’s opin ion, cli mate change im pacts af fect every body,
and as a res ult could not be used as a lim it ing cri terion (para. 485).

The high threshold for in di vidual stand ing meant that the
Court did not mean ing fully en gage with the ques tion of how so cial
de term in ants (gender and age) should be as sessed or un der stood in
the con text of in di vidual ex per i ences of harm. The Court seems to
ac know ledge that gender and age render cer tain groups highly vul -
ner able to cli mate im pacts but fails to re cog nize this as pro du cing
a higher in tens ity of ex pos ure or a press ing need to en sure in di -
vidual pro tec tion (paras. 478–488). The Court fails to re cog nize
that vul ner ab il ity by vir tue of in ter sect ing so cial iden tit ies is not
merely a col lect ive con cern, but mani fests in in di vidual harm. This
fail ure to trans late so cial iden tity vul ner ab il it ies into in di vidual
ex per i ences seems to treat the idea, af firmed by the Court, that the
im pacts of cli mate change are gendered as empty rhet or ic. In do ing
so, the Court sug gests that, at the end of the day, gender does not
ac tu ally mat ter.

The judg ment risks en abling and en for cing a dis missive and si -
len cing denial of the claims of wo men. We see this in Marko Mil an -
ovic‘s com ment on the case: “I’ve al ways found the ar gu ment that
little old ladies in Switzer land are some how es pe cially af fected by
cli mate change to be en tirely bogus. If they are af fected, why
would n’t I be – why would their in terests mat ter more than mine
(or any one else’s), simply be cause they have fewer years left to live
(well I hope) and are more af fected by sum mer heat?”

The Court had the op por tun ity to en gage with the dif fer en ti -
ated and gendered im pacts of the cli mate crisis and failed to do so.
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Even though cli mate change af fects every one, it does not af fect
every one equally. As Hefti notes, the Court over looked “the so cially
con struc ted im pact of heatwaves”.  Had the Court dealt with the
par tic u lar and in di vidual situ ation of the ap plic ants from an in ter -
sec tional and gender - con scious per spect ive, these vul ner ab il it ies
would have be come ap par ent. The cli mate crisis calls for a more
nu anced and re volu tion ary ap proach to law and legal in sti tu tions
to ac count for the lived ex per i ences of those par tic u larly af fected
by its im pacts. Fail ing to do so will only per petu ate power im bal -
ances and op pres sions.

Broader struc tural is sues: A mat ter of cli mate justice in Europe

and bey ond

The Court’s in ter pret a tion of the no tion of vic tim status is po ten -
tially a bar rier to cli mate justice in at least two ways. First, it fails
to con sider the dif fer en ti ated ef fects of cli mate change on dif fer ent
in di vidu als, re du cing re cog ni tion of the so cial de term in ants of cli -
mate harm to mere rhet or ic. Second, it re in forces struc tural bar ri -
ers to ac cess to justice by his tor ic ally mar gin al ized groups.
Children , youth , wo men, Indigenous  and local com munit ies
are tak ing mat ters be fore the courts to de mand the pro tec tion of
their rights and the re cog ni tion of their par tic u larly vul ner able
situ ation. Group ing cli mate im pacts al to geth er, without con sid er -
ing the dif fer en ti ated de grees and ways in which people are af -
fected, risks over look ing the root causes be hind the dis pro por tion -
ate ef fects. This, in turn, risks re pro du cing op press ive dy nam ics in
the ad op ted solu tions to ad dress the cli mate crisis. For ex ample,
wo men’s work tends to be highly im plic ated in cli mate solu tions,
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with little to no con sid er a tion as to the needs and de sires of said
wo men.

Struc tural bar ri ers are also re in forced when fail ing to ac know -
ledge the dif fer en ti ated im pacts of cli mate change. An es pe cially
high threshold that does not in cor por ate a critical  gender lens res -
ults in a too nar row un der stand ing of vic tim status that does not
con sider pre vail ing local cir cum stances and in di vidual vul ner ab il it -
ies. Un der a veil of uni ver sal ity, the spe cificit ies of mar gin al ized
groups and in di vidu als that make them more vul ner able to cli mate
change are over looked.

Fol low ing the Court’s in ter pret a tion, many other ap plic ants,
and more broadly cli mate plaintiffs, might have dif fi culty ac cess ing
justice. Fail ing to en gage with the dis pro por tion ate and dif fer en ti -
ated ways his tor ical op pres sions de term ine vul ner ab il ity to cli mate
change risks pla cing yet an other bur den on mar gin al ized groups to
ac cess justice and rem ed ies for cli mate in ac tion or in ad equate ac -
tion.

Fi nally, the fail ure to en gage with the legal im plic a tions of the
dis pro por tion ate im pacts of cli mate change, while re cog niz ing,
from a sci entific per spect ive, these same im pacts, risk giv ing a false
sense of suc cess to the over all gender per spect ive in cli mate
justice. The case has been widely re por ted as a “gender win,” since
it was brought by wo men (see, e.g., re ports by Vox  and
Euronews ). While there are cer tainly suc cesses in the over all de -
cision and the re shap ing of the nar rat ive of wo men as vic tims, the
missed op por tun ity in es tab lish ing the legal con sequences of a vi -
ol a tion of the rights of women in the con text of cli mate change
(i.e., the re lated re spons ib il it ies of States to wards them and the
rem ed ies avail able) still lingers as a sore point in the de cision.
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Con clu sion

The KlimaSeniorinnen case is, without a doubt, trail blaz ing. Its in -
flu ence is likely to ex tend bey ond the Court’s jur is pru dence and
reach other re gion al, as well as do mestic jur is dic tions. Fur ther, it
has the po ten tial to in flu ence the cur rent ad vis ory opin ions pro -
ceed ings be fore the in ter na tional tribunals (In ter na tional Court of
Justice , In ter na tional Tribunal on the Law of the Sea , and the
In ter -Amer ican Court of Hu man Rights ), help ing cla rify States’
ob lig a tions re gard ing cli mate change and the sub sequent legal
con sequences. However, the lack of gender ana lysis of cli mate
change im pacts re mains a con cern. The cli mate crisis is gendered,
but as of today, this as pect re mains largely un der stud ied and un -
der ad dressed in cli mate lit ig a tion des pite the ini tial prom ises of
KlimaSeniorinnen.
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he re cent rul ings on cli mate change by the European Court of
Hu man Rights (EC tHR) are – as oth ers have poin ted out in this

ed ited volume – both “his toric and unprecedented”  for vari ous
reas ons, not least re gard ing the ques tion of re par a tion for cli mate
change-re lated harm. While re dress is a pivotal ques tion to think
through in re la tion to cli mate change, it has, some what sur pris -
ingly, re ceived less at ten tion from schol ars and has not yet been
dir ectly ad dressed by in ter na tional courts and tribunals. In this re -
gard, Verein Kli maSeni orinnen Sch weiz and Oth ers v. Switzerland
might be con sidered a missed op por tun ity on the part of the
ECtHR.

KlimaSeniorinnen was one of three cases con cern ing cli mate
change be fore the EC tHR and the only one that reached a de cision
on its mer its. Com plaints in the two other cases – Duarte Agostinho
and Oth ers v. Por tugal and 32 Other States  and Carême v. France  –
were de clared in ad miss ible.

The ap plic ants in KlimaSeniorinnen, four eld erly wo men and an
as so ci ation es tab lished “to pro mote and im ple ment ef fect ive cli -
mate pro tec tion on be half of its mem ber s”, re lied on art icle 2 (right
to life), art icle 6 (right to ac cess to court), art icle 8 (right to private
and fam ily life) and art icle 13 (right to an ef fect ive rem edy) of the
European Con ven tion on Hu man Rights (E CHR). The ap plic ants
claimed that the in crease in heat waves as so ci ated with cli mate
change caused a health risk for eld erly wo men, in clud ing the in di -
vidual ap plic ants, in view of their age. They fur ther al leged that
Swiss au thor it ies had failed to take ap pro pri ate cli mate change
mit ig a tion meas ures and thus vi ol ated vari ous art icles of the
ECHR. The court agreed, find ing vi ol a tions of Art icles 6 and 8 of
the ECHR. The Grand Cham ber then went on to con sider Art icles
41 and 46, and thus touched upon, al beit not com pre hens ively, the
is sue of re par a tion un der Art icle 41 of the ECHR spe cific ally.
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In KlimaSeniorinnen, the EC tHR could have ad dressed the links
between hu man rights vi ol a tions caused by cli mate change and po -
ten tial rem ed ies. Such a dis cus sion would have been es pe cially
valu able given that other in ter na tional or re gional courts and
tribunals have yet to pro nounce upon the top ic. The is sue may be
ad dressed in the ad vis ory opin ions that will soon be rendered by
the In ter na tional Tribunal for the Law of the Sea , the Inter-
American Court of Hu man Rights , and the In ter na tional Court of
Justice . Those opin ions will nat ur ally be cir cum scribed by the re -
spect ive areas of jur is dic tion of these courts and tribunals. Yet, it is
the rul ing of the EC tHR, de livered in the con text of a dis pute
brought by in di vidu als and a legal per son, that had the greatest po -
ten tial to de velop the law in re spect of re par a tions for cli mate
change.

Re par a tions within the frame work of the EC tHR: Fit for (cli mate

change) pur pose?

Dis cuss ing rights un der the ECHR ne ces sar ily re quires re flect ing
on the avail able rem ed ies in case of vi ol a tions of those rights. The
ana lysis must start with a de term in a tion of whether it is pos sible
to award just sat is fac tion under Art icle 41 of the ECHR. The jur is -
pru dence of the EC tHR on re par a tions is abund ant, and much has
been writ ten on the ques tion of rem ed ies be fore the Court (see e.g.
Ichim , Abdelgawad , or Fikfak ).

The Court held that the in di vidual ap plic ants’ com plaints were
in ad miss ible and the Kli maSeni orinnen as so ci ation did not claim
dam ages un der Art icle 41 of the Con ven tion (para. 647). Con sid er -
ing the Court’s con sist ent jur is pru dence, it un sur pris ingly de cided
to make “no award un der this head” (ibid). As such, the EC tHR did
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not have to ad dress the topic of cli mate change-re lated re par a -
tions, nor ex plain, for ex ample, what re par a tions are owed un der
the um brella of lack or in suf fi cient mit ig a tion or ad apt a tion meas -
ures, or the re la tion ship between claims for com pens a tion un der
the ECHR and other re gimes (e.g. loss and dam age). These top ics
are crit ical to un der stand ing whether the ECHR re gime is cap able
of ad equately ad dress ing re par a tions for loss and dam age re lated to
cli mate change.

Not ably, the EC tHR did ad dress a dif fer ent set of legal con -
sequences un der Art icle 46 ECHR, which grants the Court the com -
pet ence to or der gen eral (and in di vidu al) meas ures to as sist States
in ful filling their ob lig a tions to “a bide by the fi nal judg ment of the
Court in any case to which they are parties”. These meas ures are
pro spect ive and can not be qual i fied as re par a tion as such. When
such meas ures are taken by States, they tend to mit ig ate the risk of
fu ture hu man rights in fringe ments, in this case those re lated to
cli mate change. However, mind ful of the sep ar a tion of powers and
prin ciple of sub si di ar ity, the EC tHR took a cau tious stance in its
hold ing on Art icle 46.

In its  Observations on the facts, ad miss ib il ity and the merits
(“Observations”), Kli maSeni orinnen sub mit ted “con sid er a tions
[that] should guide the Court in de vis ing the gen eral meas ures (Art.
46 ECHR) to be taken by the Re spond ent” (Ob ser va tions, para. 187),
and sub mit ted the fol low ing re quests to or der gen eral meas ures
un der Art icle 46 ECHR:

“(5) to or der the Re spond ent to ad opt the ne ces sary le gis lat ive
and ad min is trat ive frame work to do its share to pre vent a global
tem per at ure in crease of more than 1.5°C above pre-in dus trial
levels,
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(6) to spe cify what this en tails, namely:
a. en sur ing a [green house gas (GHG)] emis sion level in 2030 that
is net-neg at ive as com pared to the emis sions in 1990;
b. re du cing do mestic emis sions by 61% be low 1990 levels by 2030,
and to net-zero by 2050, as the do mestic com pon ent of a.
c. pre vent ing and re du cing any emis sions oc cur ring abroad that
are at trib ut able to the Re spond ent, in line with the 1.5°C above
pre-in dus trial levels limit;
d. per man ently re mov ing GHG emis sions from the at mo sphere
and stor ing them in safe, eco lo gic ally and so cially sound GHG
sinks, if, des pite a., b., c., any GHG emis sions con tinue to oc cur
within the con trol of the Re spond ent, or the con cen tra tion of GHG
in the at mo sphere is ex ceed ing the level cor res pond ing to the
1.5ºC above pre-in dus trial levels limit;

(7) to set a bind ing time-limit for the Re spond ent to im ple ment
such a frame work which is ad equate in view of (5 and 6) above.” 
(Ob ser va tions, Sec tion 3)

Not with stand ing the above, the Court found that Kli maSeni orinnen
did not spe cify gen eral measures per se, but rather sought an or der
that Switzer land take all suit able meas ures to achieve cer tain cli -
mate change policy ob ject ives. The Court held in this re gard that:

“[t]he ap plic ants sub mit ted that in the event of a find ing of a vi ol -
a tion by the Court, Art icle 46 [E CHR] should also be ap plied.
However, given that the choice of means to im ple ment the Court’s
judg ment was primar ily for the re spond ent State, the  Court
should not spe cify the meas ures to be taken. It should rather in -
dic ate that the State would need to take all suit able meas ures to
al low it to achieve a level of an nual emis sions com pat ible with its
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tar get of at tain ing a min imum re duc tion of 40% in GHG emis sions
by 2030, and car bon neut ral ity by 2050.”
(para. 653)

As is com mon with cases in volving en vir on mental is sues, the Court
re fused to or der any “spe cific gen eral meas ures”. It re lied on its
pre vi ous jur is pru dence to point out the de clar at ory nature of its
judg ments and that “it is primar ily for the State con cerned to
choose, sub ject to su per vi sion by the Com mit tee of Ministers, the
means to be used in its do mestic legal or der in or der to discharge
its ob lig a tion un der Art icle 46 [ECHR],  provided that such means
are com pat ible with the con clu sions and spirit of the Court’s judg -
ment” (para. 656).

Non ethe less, the Court high lighted that States have a “pos it ive
ob lig a tion” to pre vent ser i ous and ir re vers ible ad verse ef fects on
hu man rights, not ably the right to private and fam ily life un der
Art icle 8 of the ECHR (paras. 440, 538 and 544-554). Ac cord ingly,
States do not have carte blanche when it comes to identi fy ing the
ap pro pri ate meas ures to mit ig ate and ad apt to cli mate change. In
this re gard, the Court drew a fun da mental dis tinc tion between “the
scope of the mar gin [of ap pre ci ation] as re gards, on the one hand,
the State’s com mit ment to the ne ces sity of com bat ing cli mate
change and its ad verse ef fect, and the set ting of the re quis ite aims
and ob ject ives in this re spect, and, on the other hand, the choice of
means de signed to achieve those ob ject ives” (para. 543). While the
former as pect calls for a “re duced mar gin of ap pre ci ation for the
States”, the lat ter jus ti fies “a wide mar gin of ap pre ci ation” (para.
543). In par tic u lar, the Court em phat ic ally stated that it would ex -
am ine whether do mestic au thor it ies have taken into ac count the
need to:
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“(a)  adopt gen eral meas ures spe cify ing a tar get timeline for
achiev ing car bon neut ral ity and the over all re main ing car bon
budget for the same time frame, or an other equi val ent method of
quan ti fic a tion of fu ture GHG emis sions, in line with the over arch -
ing goal for na tional an d/or global cli mate-change mit ig a tion
commitments;
(b)  set out in ter me di ate GHG emis sions re duc tion tar gets and
path ways (by sec tor or other rel ev ant meth od o lo gies) that are
deemed cap able, in prin ciple, of meet ing the over all na tional GHG
re duc tion goals within the rel ev ant time frames un der taken in na -
tional policies;
(c) provide evid ence show ing whether they have duly com plied, or
are in the pro cess of com ply ing, with the rel ev ant GHG re duc tion
tar gets (see sub - para graphs (a)-(b) above);
(d) keep the rel ev ant GHG re duc tion tar gets up dated with due di -
li gence, and based on the best avail able evid ence; and
(e) act in good time and in an ap pro pri ate and con sist ent man ner
when de vis ing and im ple ment ing the rel ev ant le gis la tion and
measures.” 
(para. 550)

Fur ther more, spe cific ally with re spect to Switzer land, the Court
noted the “crit ical la cunae” in its do mestic reg u lat ory frame work,
“in clud ing a fail ure … to quan ti fy, through a car bon budget or oth -
er wise, na tional GHG emis sions lim it a tions” (para. 573); and noted
that, as re cog nized by the rel ev ant au thor it ies, the State had pre vi -
ously failed to meet its past GHG emis sion re duc tion tar gets (see
paras. 558–559).

Thus, while the Court did not or der spe cific meas ures to be im -
ple men ted pur su ant to Art icle 46, its con clu sions on the mer its are
quite pre script ive in re la tion to the ac tions that it con siders
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Switzer land ought to take pur su ant to Art icle 46(1) to com ply with
Art icle 8 of the ECHR. In par tic u lar, Switzer land could rem edy its
vi ol a tion by (i) quan ti fy ing its na tional GHG emis sions lim it a tions
through a car bon budget, and (ii) un der tak ing “meas ures for the
sub stan tial and pro gress ive re duc tion of [its] GHG emis sion levels,
with a view to reach ing net neut ral ity with in, in prin ciple, the next
three dec ades” (paras. 548 and 573).

Con clu sion

In KlimaSeniorinnen, the EC tHR ef fect ively held that Mem ber States
to the Con ven tion must ad opt and apply regulations and meas ures
cap able of mit ig at ing the ex ist ing and po ten tially ir re vers ible, fu -
ture ef fects of cli mate change. That is, ECHR Mem ber States must
adopt  targets and timelines as a part of the do mestic reg u lat ory
frame work with a view to reach ing net neut ral ity, in prin ciple
within the next three dec ades.

The Court’s de cision was both pre script ive and de fer en tial. On
the one hand, it iden ti fied spe cific fail ures by Switzer land (e.g., the
fail ure to ad opt le gis la tion and de term ine a car bon budget). On the
other hand, the Court af forded Switzer land a mar gin of ap pre ci -
ation in the se lec tion of in di vidual meas ures taken to com ply with
Art icle 8 (sub ject to su per vi sion by the Committee  of
Ministers).  While the EC tHR con tin ues “to treat rem ed ies as an
afterthought” , it provided the ap plic ants (and oth ers) guid ance
on how to con tinue ex ert ing pres sure on the Swiss gov ern ment at
the do mestic level.

This de cision will un doubtedly lead to more lit ig a tion be fore
the Court. It will also in flu ence cases pending be fore do mestic
courts in Europe that rely on the ECHR, and per haps also else -
where. Thus, while it was a missed op por tun ity on the part of the

12

Miriam Cohen , Vladyslav Lanovoy , Camille Martini , Armando Rocha , Maria Antonia Tigre & Eneas Xavier

189



Court to ad dress the topic of rem ed ies re lated to cli mate change, it
may also be the first of many de cisions to come.

This chapter is part of the au thors’ on go ing re search pro ject on cli -
mate change and re par a tions, sup por ted by the So cial Sci ences and
Hu man it ies Re search Coun cil (SSHRC) Part ner ship En gage ment
Grant.
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n 9 April the European Court of Hu man Rights (EC tHR) is sued
its first ever com pre hens ive decision  in a cli mate lit ig a tion

case.  The judges of the Court’s Grand Cham ber ruled that Switzer -
land was in breach of its pos it ive ob lig a tions to pro tect the health,
well-be ing and qual ity of life of Swiss cit izens from the im pacts of
cli mate change. This vi ol a tion was at trib uted to the Swiss gov ern -
ment’s fail ure to im ple ment the ro bust reg u lat ory frame work ne -
ces sary for ful filling its com mit ment to re duce emis sions as set out
in the Paris Agree ment.

As the dust be gins to settle on this case, a crit ical ques tion
emerges: what im plic a tion will the judg ment have for how Switzer -
land and the 45 other signatories of the European Con ven tion on
Hu man Rights (E CHR) ad dress cli mate change. In this short piece,
we con sider whether the type of reg u lat ory frame work en vi sioned
by the EC tHR in its rul ing can ef fect ively drive coun tries to meet
their le gis lat ive cli mate com mit ments.

Could this rul ing cata lyse the rapid cross-cut ting ac tion that is

ur gently needed to com bat cli mate change?

Firstly, this is a ques tion of compliance: will Switzer land and the
other ECHR sig nat or ies find the judg ment a com pel ling reason to
amend their cli mate laws in line with the guid ance given by the
court? Most com ment at ors have fo cused on this ele ment. While
there ap pears to be a gen eral un der stand ing that the rul ing will be
“transformative” , some have treated it more cautiously . In par tic -
u lar, while the case is ex pec ted to have “knock-on”  ef fects on law
and poli cy mak ing at the do mestic and in ter na tional levels, the ex -
tent of these im pacts will take time to crys tal lise. Some re search ers
ar gue that, with its rul ing, the EC tHR has merely set a “min imum
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standard”  and thus they ques tion whether it will lead to ECHR sig -
nat or ies sig ni fic antly tight en ing their cli mate laws.  This ques tion
is ac cen tu ated by the sub sequent re jec tion of the de cision by the
Swiss par lia ment, which casts a shadow on the pos sible policy im -
plic a tions of the ruling.

But importantly, when ex amin ing the im plic a tions of the rul ing
there is also an un der ly ing ques tion of effectiveness to be asked: can
the type of reg u lat ory frame work en vi sioned by the EC tHR drive
coun tries to meet their le gis lat ive cli mate com mit ments? We fo cus
our ana lysis be low on this as pect, seek ing to as sess how ef fect ive
the type of reg u lat ory frame work en vi sioned by the Court can be in
ac cel er at ing cred ible cli mate ac tion.

A do mestic reg u lat ory frame work aligned with hu man rights

ob lig a tions

In its judg ment, the EC tHR set out a series of min imum re quire -
ments that a do mestic cli mate change reg u lat ory frame work must
meet to align with hu man rights ob lig a tions. These are firmly
groun ded in the ar chi tec ture of the Paris Agree ment, re flect ing
global prac tices in cli mate gov ernance and strong sci entific
foundations.

Cli mate frame work laws have emerged as a prom in ent tool to
drive do mestic cli mate ac tion, in clud ing es tab lish ing reg u lat ory
frame works. To date, 62 coun tries, in clud ing 26 ECHR sig nat or ies,
have en acted cli mate frame work laws.  These laws set the stra tegic
dir ec tion for na tional cli mate policies,   and also of ten in clude
long-term cli mate ob ject ives: for ex ample, 17 coun tries’ laws con -
tain net zero or cli mate neut ral ity targets.
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The scope  of cli mate frame work laws var ies sig ni fic antly,
however.  Some coun tries, like Ni geria, set up in ter -min is terial co -
ordin a tion bod ies to pre pare na tional cli mate ac tion plans de -
signed to meet targets,  whereas oth ers, like Canada, man date in -
terim tar gets or car bon budgets based on the ad vice of in de pend ent
ex pert ad vis ory bodies.  In some cases, like Ja pan, le gis la tion sep -
ar ately ad dresses mit ig a tion and ad apt a tion efforts.   At times,
coun tries also es tab lish do mestic gov ernance pro cesses across
mul tiple laws, ex ec ut ive policies or through in formal pro cesses.

Un for tu nately, when it comes to un der stand ing the im pact of
such cli mate frame work laws, em pir ical evid ence re mains lim ited,
par tic u larly re gard ing how im pacts might vary across dif fer ent so -
cioeco nomic and polit ical con texts. However, re search con duc ted
by the Grantham Re search In sti tute into the im pacts of cli mate
frame work laws in the United Kingdom , and most re cently in Ger -
many, Ire land and New Zealand , has un covered var ied im pacts
across five key areas (see Fig ure 1). These find ings in dic ate that the
most sig ni fic ant im pacts of cli mate frame work laws are ob served in
the areas of gov ernance and polit ical debate.
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Figure 1. Im pacts of cli mate frame work laws

Source: Aver chen kova et al. (2024) , im age li censed un der CC BY-
NC 4.0.

Map ping the Court’s min imum re quire ments against the build -

ing blocks of e� ect ive cli mate laws

The EC tHR’s spe cified set of min imum re quire ments for a State’s
reg u lat ory frame work on cli mate change (para graph 550 of the
judg ment) align closely with what our re search iden ti fies as the
core build ing blocks of ef fect ive cli mate frame work laws – see
Table 1 below.  Not only do these ele ments of cli mate laws have
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the most dir ect in flu ence, but they also lead to the most sig ni fic ant
im pacts. Our re search shows that these build ing blocks dir ectly
con trib ute to the ro bust ness of reg u lat ory frame works, en sur ing
that cli mate ac tion is both am bi tious and groun ded in sci entific
evidence.

Table 1. The EC tHR’s min imum re quire ments mapped against
our iden ti fied build ing blocks for ef fect ive cli mate frame work laws

The syn thesis presen ted in Table 1 sug gests that the ma jor ity of
the EC tHR’s stip u lated re quire ments for cli mate reg u lat ory frame -
works co in cides with the build ing blocks that make cli mate frame -
work laws most ef fect ive. These sim il ar it ies between what the
court rul ing es tab lished and the min imum re quire ments for ef fect -
ive cli mate laws sug gest that the ap proach re quired by the Court
could have sig ni fic ant pos it ive impacts in coun tries’ ef forts to align
with car bon neut ral ity goals.
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However, while the iden ti fied com pon ents are in teg ral in
design ing ef fect ive cli mate frame work laws, they may not be suf fi -
cient on their own to cata lyse rapid and en dur ing change. For ex -
ample, al though many cli mate frame work laws man date pub lic
con sulta tion, the spe cifi cs of these pro cesses are of ten im pre cisely
defined, leav ing un cer tainty about how pub lic par ti cip a tion, stake -
holder en gage ment and de lib er at ive pro cesses are to be con tinu -
ously or form ally in teg rated into an in sti tu tional frame work. This
in teg ra tion is vi tal for en sur ing pub lic ac cept ance of cli mate
policies.

The EC tHR ad dressed this need in para graph 554 of its judg -
ment, un der scor ing the im port ance of pub lic par ti cip a tion and ac -
cess to in form a tion in de vel op ing cli mate policies. The ex tent to
which this as pect of the judg ment will in flu ence fu ture le gis lat ive
prac tices and im prove the in clus iv ity and ef fect ive ness of cli mate
gov ernance re mains an open ques tion.

Help ful guid ance from the Court – but ul ti mately it comes down

to polit ical will

Our re search also high lights that there are sig ni fic ant chal lenges to
im ple ment ing cli mate frame work laws: in par tic u lar, without sus -
tained polit ical will, en force ment be comes very dif fi cult. An other
re cur ring is sue is the ab sence of strin gent pen al ties for non-
compliance, which un der mines the cred ib il ity of these laws and
poses risks to demo cratic ac count ab il ity.

Lit ig a tion, while a last re sort, can strengthen both ad min is trat -
ive and polit ical ac count ab il ity for ful filling cli mate com mit ments.
The EC tHR rul ing in the KlimaSeniorinnen  case high lighted sig ni -
fic ant gaps in Switzer land’s reg u lat ory frame work and its fail ure to
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meet pre vi ous emis sions tar gets, un der scor ing the ju di ciary’s role
in hold ing states ac count able for their cli mate ob lig a tions.

The EC tHR not only high lighted the gaps in the Swiss reg u la -
tion, it has also set out clear dir ec tions for mem ber states to fol low
to align their cli mate policies with hu man rights
obligations. Domestic le gis lat ors across Europe must give these re -
quire ments ser i ous con sid er a tion to en sure their cli mate laws not
only meet these min imum stand ards but also ef fect ively con trib ute
to global cli mate goals. This is im per at ive for both en vir on mental
sus tain ab il ity and the pro tec tion of fun da mental hu man rights that
cli mate change is af fect ing.
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he judg ment in Verein KlimaSeniorinnen  is trans form a tion al.
The European Court of Hu man Rights (EC tHR) has now es tab -

lished, with great care and ar tic u la tion, that States’ fail ure to take
ad equate ac tion against cli mate change amounts to a vi ol a tion of
Art icle 8 of the European Con ven tion on Hu man Rights (ECHR).  It
has, in geni ously, con struc ted an “ap pro pri ate and tailored” rem edy
by ac cept ing the stand ing of as so ci ations rep res ent ing “the in di -
vidu als whose rights are or will be af fected” (see e.g. paras 422, 434
and 498).  It has struck an ap pro pri ate balance between the ju di cial
pro tec tion of fun da mental rights and demo cratic poli cy- mak ing on
cli mate change.   Fol low ing the Court’s de cision, States re tain dis -
cre tion to de cide on the ap pro pri ate means and meas ures to re duce
GHG emis sions, but their over all aims, ob ject ives and tra ject ory
must fit the polit ical and sci entific con sensus that global warm ing
must be con tained, prefer ably to 1.5C.

This chapter of fers a first ex am in a tion of whether the EU sys -
tem of rem ed ies ac com mod ates the rem edy es tab lished in Verein
Kli maSeni orinnen v Switzerland (“KlimaSeniorinnen”): that en vir on -
mental as so ci ations fight ing cli mate change should be able to chal -
lenge in ad equate ac tion against cli mate change.  As will be seen, in
or der to achieve this, the CJEU will need to show flex ib il ity and a
will ing ness to in nov ate.

Kli maSeni orinnen and the EU

KlimaSeniorinnen applies dir ectly to the ECHR Con tract ing Parties,
which do not in clude the EU.   However, for those States that are
party to the ECHR and also EU Mem ber States, the EU is the ele -
phant in the room.  It is the main driver of cli mate change mit ig a -
tion policies – in es sence, the re duc tion of GHG emis sions – in and
of the EU Mem ber States.   It has signed on to the Kyoto Pro tocol
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and the Paris Agree ment, has es tab lished an emis sions trad ing
scheme, and has wide and over arch ing com pet ences in product reg -
u la tion (in ternal mar ket), en vir on mental pro tec tion, en ergy and
in ter na tional trade.

When the EC tHR finds that cli mate change policies are within
the scope of the right to re spect for private and fam ily life, the EU
is po ten tially in the dock, even if it is not an ECHR Con tract ing
Party.   That is be cause that right is also pro tec ted in EU law,
namely in Art icle 7 of the EU Charter of Fun da mental Rights, which
the EU needs to re spect (Article 6(1) TEU).  And Art icle 52(3) of the
EU Charter of Fun da mental Rights provides: “In so far as this
Charter con tains rights which cor res pond to rights guar an teed by
the Con ven tion for the Pro tec tion of Hu man Rights and Fun da -
mental Freedoms, the mean ing and scope of those rights shall be
the same as those laid down by the said Con ven tion.”

Pos sible EU rem ed ies

KlimaSeniorinnen reminds us of the maxim ubi ius, ibi remedium –
no right without a proper remedy.  The rem edy con struc ted by the
EC tHR is straight for ward. NGOs fight ing cli mate change, and
thereby rep res ent ing all those who are af fected, within a par tic u lar
jur is dic tion, must have stand ing to chal lenge “acts or omis sions in
re spect of vari ous types of gen eral meas ures, the con sequences of
which are not lim ited to cer tain iden ti fi able in di vidu als or groups
but af fect the pop u la tion more widely” (para. 479).   This is so be -
cause, as re gards the fight against cli mate change: “The crit ical is -
sues arise from fail ures to act, or in ad equate action.   In other
words, they arise from omis sions” (idem).   These are quo ta tions
from the sec tion of the judg ment which ex am ines vic tim status. 
The EC tHR con siders that “the is sue of vic tim status must be in ter-
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preted in an evol ut ive man ner (…) and that any ex cess ively form al -
istic in ter pret a tion of that concept would make pro tec tion of the
rights guar an teed by the Con ven tion in ef fec tual and il lus ory”
(para. 482).

The ques tion there fore arises whether the EU sys tem of rem ed -
ies en ables NGOs to chal lenge the EU for fail ing to act, or for tak ing
in ad equate ac tion against cli mate change. There are, at least in
the ory, sev eral pos sible av en ues for bring ing such a chal lenge.

The first route is an in dir ect one, through a na tional court,
which may refer a ques tion of valid ity of EU cli mate le gis la tion to
the Court of Justice of the European Union (CJEU) (Article 267,
Treaty on the Func tion ing of the EU (TFEU)).   That is not, in my
view, an ad equate rem edy for a num ber of reasons.  In pre lim in ary
rul ings cases, it is the na tional court which de cides whether to
make a re fer ral to the CJEU, not the parties.  As sum ing that a right
of ac tion un der the law of a Mem ber State al lows an NGO to chal -
lenge gen eral EU cli mate le gis la tion – not a straight for ward mat ter
– it is for the NGO to con vince the na tional court that the EU is in -
deed fail ing in its hu man rights ob lig a tions by not tak ing ad equate
ac tion on cli mate change.   But na tional courts are not the ap pro -
pri ate venue for as sess ing this. As we have learned from
KlimaSeniorinnen, the as sess ment re quires an in -depth re view of
the sci entific evid ence and of the whole EU le gis lat ive and reg u lat -
ory frame work, which na tional courts are not well placed to
undertake.  Moreover, even if a ref er ence is made, the pro ced ure of
a pre lim in ary rul ings case is wholly un suited for the in -depth re -
view which the CJEU should un der take (as most co gently demon -
strated by Ad voc ate Gen eral Jac obs in UPA ).  The CJEU can not find
facts in pre lim in ary rul ings cases and de cides purely on mat ters of
law.  It must base its de cision on the fact file as it has been con sti -
tuted by the re fer ring court.   The Court of Justice, which hears
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these cases, is rarely deal ing with fact-in tens ive cases; that is the
role of the Gen eral Court in the EU system.   The pre lim in ary rul -
ings pro ced ure is not ad versari al: the parties have two months to
make their sub mis sions but can not re spond to each oth er’s ar gu -
ments other than at the hearing.  Those are just some of the reas -
ons to ques tion the ef fect ive ness of this rem edy.

A second op tion for chal len ging the ad equacy of EU cli mate ac -
tion is via dir ect ac tions for an nul ment (Article 263 TFEU). This
may be a more vi able route, par tic u larly after the de cision in
KlimaSeniorinnen.

A gen eral chal lenge to EU cli mate policy was at temp ted in
Armando Carvalho (2019) .   That case showed that private parties
could not dir ectly chal lenge EU cli mate le gis la tion be cause they
were not “dir ectly and in di vidu ally con cerned” by the le gis la tion
(Article 263, fourth para graph, TFEU).   That re strict ive in ter pret a -
tion of the stand ing re quire ments is about as old as the CJEU,
dating back to Plaumann (1963) .   One of its most in fam ous
applications was in Greenpeace and Oth ers (1998) , where the CJEU
held that local res id ents af fected by the build ing of two power sta -
tions on the Ca nary Is lands, co- fun ded by the EU, were not dir ectly
and in di vidu ally con cerned by that fund ing de cision.

The CJEU has shown an un will ing ness to re con sider its in ter -
pret a tion of the con cepts of dir ect and in di vidual con cern so as to
al low chal lenges to EU le gis la tion by private parties.  It will clearly
not do so through a gen eral re-in ter pret a tion, which opens up
actions for the an nul ment of le gis la tion, across the board.  The ar -
gu ment that an ex cep tion must be made for al leged hu man rights
vi ol a tions was also re jec ted on the grounds that “a fun da mental
right is al ways likely to be con cerned in one way or an other by
meas ures of gen eral ap plic a tion” and that “the claim that the acts
at is sue in fringe fun da mental rights is not suf fi cient in it self to es-
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tab lish that the ac tion brought by an in di vidual is ad miss ible,
without run ning the risk of ren der ing the re quire ments of the
fourth para graph of Art icle 263 TFEU mean ing less” (Armando
Carvalho, paras. 47–48).

Could the judg ment in KlimaSeniorinnen lead the CJEU to make
an ex cep tion for the “ap pro pri ate and tailored” rem edy which that
judg ment con struc ted, ex clus ively in the sphere of cli mate change
policy?   It ought to, in my view.   The po ten tial coun ter -ar gu ment
that such an ex cep tion was already re jec ted in Armando Carvalho is
unconvincing.  KlimaSeniorinnen is not lim ited to find ing a breach
of a sub stant ive right pro tec ted by the ECHR but also es tab lishes
the need for this uniquely tailored remedy.  The right to an ef fect -
ive rem edy is pro tec ted by both the ECHR and the EU Charter
(Article 47).  The CJEU’s in sist ence that this right “can not have the
ef fect of set ting aside the con di tions ex pressly laid down” in Art icle
263 TFEU (Armando Carvalho, para. 78) is now be sides the point. 
Those con di tions must also be in ter preted in the light of other pro -
vi sions of EU law, in clud ing Art icles 7, 47 and 53 of the EU Charter. 
In KlimaSeniorinnen, the EC tHR found that “The spe cific con sid er a -
tions re lat ing to cli mate change weigh in fa vour of re cog niz ing the
pos sib il ity for as so ci ations, sub ject to cer tain con di tions, to have
stand ing be fore the Court as rep res ent at ives of the in di vidu als
whose rights are or will be af fected” (para. 498).

Given that the EU Charter must be in ter preted in light of the
ECHR, the CJEU should find that as so ci ations com ing within the
scope of the “spe cific and tailored” rem edy are dir ectly and in di -
vidu ally con cerned by EU cli mate policy.  That does not amount to
set ting aside the con di tions laid down in Art icle 263 TFEU.   It
amounts to in ter pret ing them so that they are tailored to “the spe -
cific con sid er a tions re lat ing to cli mate change”.  Nor does it es tab-
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lish an actio popularis, to use the words of the EC tHR in
KlimaSeniorinnen, pre cisely be cause of its ex cep tional char ac ter.

Even if the CJEU were will ing to es tab lish this spe cific in ter -
pret a tion of the con di tions in Art icle 263, fourth para graph, TFEU,
there are doubts about the ap pro pri ate ness and ef fect ive ness of
this par tic u lar remedy.   KlimaSeniorinnen speaks of the need for a
rem edy against fail ure to act or in ad equate action.   It is not clear
whether a chal lenge to EU cli mate le gis la tion, which in any event
needs to be brought within a two- month period after its ad op tion,
en ables an en vir on mental as so ci ation to make the claim that par -
tic u lar le gis la tion is in ad equate – or in deed that the EU is, in gen -
er al, not tak ing ad equate action.   The two- month period means
that an as so ci ation must wait for the ad op tion of new, gen eral cli -
mate le gis la tion, or for the amend ment of such legislation. 
However, the fact that EU ac tion is in ad equate may only be come
ap par ent with time, as the in tens ity of the cli mate emer gency
mani fests it self.

It may there fore be worth while to look at an other EU law rem -
edy, one that is hardly ever used: the ac tion for fail ure to act
(Article 265 TFEU).  It gov erns cases where EU in sti tu tions, “in in -
fringe ment of the Treat ies, fail to act”.  Those terms best fit the ap -
pro pri ate and tailored rem edy es tab lished by the EC tHR, fo cused as
it is on fail ure to act or in ad equate ac tion.

Un doubtedly, the EU Treat ies re quire ac tion on cli mate change
(Article 191(1) TFEU and Art icle 7 EU Charter).   There is a hurdle,
though.  A nat ural or legal per son may only bring an ac tion for fail -
ure to act where the EU in sti tu tion “has failed to ad dress to that
per son any act other than a re com mend a tion or opin ion” (Article
265 TFEU).  The CJEU in ter prets that pro vi sion by ex tend ing the re -
quire ments of dir ect and in di vidual con cern to this rem edy, in or -
der to widen it to cer tain acts that are not ad dressed to a per son,
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and to en sure that the ac tion for fail ure to act is the mir ror im age
of the ac tion for annulment.   Again, the CJEU ought to ac cept an
in ter pret a tion that ac com mod ates the spe cific, ex cep tional cli mate
change remedy.   After KlimaSeniorinnen, it is ar gu able that en vir -
on mental as so ci ations may right fully claim that in ad equate EU cli -
mate change policy amounts to a fail ure to ad dress to them – the
ac cep ted rep res ent at ives of all EU (po ten tial) vic tims of cli mate
change – the re quis ite acts.

Fi nally, there is also the pos sib il ity of an ac tion in dam ages
(Articles 268 and 340 TFEU).  That may also be an av enue for chal -
len ging fail ure to act, or in ad equate ac tion against cli mate change. 
However, whether it is an ef fect ive rem edy is again open to doubt,
in light of the strin gent re quire ments im posed in the case law
(such as the need to es tab lish a “suf fi ciently ser i ous” vi ol a tion).

Con clu sion

As can be seen, KlimaSeniorinnen has es tab lished a rem edy which,
in EU law, is not easy to loc ate and may ac tu ally be un avail able in
light of re strict ive CJEU case law.  Whatever one’s views on this re -
strict ive case law, it is a fact that the EU Charter of Fun da mental
Rights now ob liges the CJEU to do as much as it can to ac com mod -
ate the KlimaSeniorinnen remedy and to in ter pret the rel ev ant
TFEU pro vi sions flex ibly. One may as sume that, sooner or later, the
CJEU will be con fron ted with a KlimaSeniorinnen claim. If the CJEU
were to de clare such a claim in ad miss ible, it will put it self in the
corner of courts re fus ing to en gage with cli mate change policies. 
That would be un for tu nate for a court that has long been at the
fore front of legal pro gress.

There is also a fur ther ques tion as to whether a denial of this
rem edy would con sti tute a mani fest de fi ciency in the stand ard of
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EU fun da mental rights protection.   Such a mani fest de fi ciency
could be es tab lished by the European Court of Hu man Rights (see
Bosphorus ), not with stand ing the fact that the EU is not an ECHR
Con tract ing Party.  That would be most un for tu nate, for the EU, for
the CJEU, for the pro tec tion of fun da mental rights, and for the fight
against cli mate change.
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