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The 2024 ICJ Ad vis ory Opin ion on the Oc cu pied
Palestinian Ter rit ory

An In tro duc tion
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he re cent Ad vis ory Opin ion of the In ter na tional Court of
Justice (ICJ) on the “Legal Con sequences arising from the

Policies and Prac tices of Is rael in the Oc cu pied Palestinian Ter rit -
ory, in clud ing East Jerusalem”  (Ad vOp) of fers a com pre hens ive
ana lysis of the (un )law ful ness of Is raeli policies and prac tices in
the Oc cu pied Palestinian Ter rit ory (OP T). It thereby goes well bey -
ond the 2004 Palestine Wall Ad vis ory Opinion  which lim ited it self
to an as sess ment of the leg al ity of the Wall without how ever
provid ing a full-fledged legal ana lysis of the Is raeli oc cu pa tion.
Now the Court finds that the series of in di vidual vi ol a tions of In -
ter na tional Hu man it arian Law (IHL) and In ter na tional Hu man
Rights Law (IHRL) – inter alia, Is rael’s set tle ment poli cy, an nex a -
tion/ac quis i tion of ter rit ory by for ce, ad op tion of dis crim in at ory
legislation and meas ures, and denial of Palestinian
self-determination (Ad vOp, para. 103 ff.) – have cu mu lat ively
turned the arguably ab initio law ful oc cu pa tion into an un law ful
one (para. 244 ff.). This find ing of un law ful ness res ults in Is rael’s
ob lig a tion to with draw from the OPT “as rap idly as pos sible” (para.
261, 267). What is more, the oc cu pa tion’s un law ful ness renders it
an in ter na tional wrong un der the Law of State Re spons ib il ity. As
such, the de cision has con sequences not only for Is rael, but also for
third States as well as in ter na tional and re gional or gan isa tions in
terms of non-re cog ni tion and non- co oper a tion (para. 265 ff.).

The UN Gen eral As sembly (GA) has af firmed and wel comed the
Ad vOp by Res ol u tion A/RES/ES-10/24  ad op ted on 18 Septem ber
2024 with 124 votes in fa vour, 14 against and 43 ab sten tions (for
the ex plan a tions of votes [in com plete] see the 55th plen ary
meeting ; Ger many abstained ). These in tro duct ory re marks are
not the place to un der take a closer ana lysis of this Res ol u tion but it
should be poin ted out that the GA goes bey ond the Ad vOp in at
least two re spects. First, it de mands an end of the oc cu pa tion not
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only “without delay” but, more con cretely, “no later than 12
months from the ad op tion of the present res ol u tion” (para. 2).
Secondly, it de mands com pli ance from Is rael not only with re gard
to the Ad vOp (e.g. re gard ing the cease of set tle ment activ ity and
evac u ation of set tlers) but also with re gard to the ICJs pro vi sional
meas ures or ders in the South Africa v. Israel case  (para. 3(f)).

The Ad vOp has re ceived con sid er able at ten tion in the in ter na -
tional me dia and the legal blog sphere (see es pe cially EJIL: Talk! ,
Just Security  and Opinio Juris ), in clud ing the re spect ive pod casts.
However, the dis cus sion has re mained piece meal and ad hoc. With
this ed ited volume, we seek to provide a more sys tem atic and com -
pre hens ive cov er age of this land mark de cision that re flects a di -
versity of per spect ives and brings to gether both Is raeli and
Palestinian voices. We can now hap pily present the res ult of this
joint ef fort to the pub lic: a total of 18 con tri bu tions, mainly writ ten
by schol ars with an Is raeli and Palestinian back ground and by a few
from Egypt, Ger many, In dia and Singa pore. The con tri bu tions cover
fun da mental polit ic al, his tor ic al, and eth ical as pects of the Is raeli-
Palestinian con flict, ad dress the legal ques tions sur round ing the
Is raeli oc cu pa tion, the rel ev ance (or lack there of) of se cur ity con -
sid er a tions and the legal (and polit ic al) con sequences of the un -
law ful ness of the oc cu pa tion as well as some ad di tional is sues such
as the rel ev ance of the Ad vOp for In ter na tional Crim inal Law (ICL),
the ques tion of apartheid, and Is raeli do mestic law.

David Kretzmer ar gues that the prin ciple uti pos sidetis juris,
raised in the Dis sent ing Opin ion of Vice- Pres id ent Se b utinde and
ac cord ing to which a new State es tab lished in formerly co lo nial ter -
rit ory in her its the former (co lo ni al) bor ders is un ten able in the
situ ation of Is rael. The reason is that at the time of in de pend ence
Is rael’s lead ers ac cep ted the prin ciple of par ti tion. No claim was
made then or sub sequently that the State of Is rael in her ited the
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bor ders of Man dat ory Palestine and le gis lat ive acts re veal that Is -
rael even re garded ter rit or ies not within the UN Par ti tion Plan bor -
ders as oc cu pied ter rit ory.

Omar Yousef Shehabi dis cusses the im pact of the Ad vOp on a
ne go ti ated set tle ment. In his view the Opin ion, in pro noun cing
that the Palestini ans’ right of self- de termin a tion is a per emp tory
norm which must be real ised without con di tions set by Is rael as oc -
cupy ing Power, re jec ted the premise that this right can ex clus ively
be ful filled through bi lat eral ne go ti ations. By lo gical ex ten sion, the
Opin ion calls into ques tion the con tin ued vi ab il ity of the in terim
ar range ments in the OPT set by the Oslo Ac cords.

Barak Medina takes is sue with the Court’s cent ral find ing that
the oc cu pa tion is il legal and thus Is rael the ag gressor which im -
plies that an end to the con flict de pends solely on Is rael with draw -
ing from the OPT. He chal lenges the Court’s choice to not even
con sider the pos sib il ity that the oc cu pa tion is a means of
self-defence in vok ing the doc trine of double ef fect.

For Ardi Im seis the Ad vOp con sti tutes a seis mic change in in -
ter na tional law and prac tice on the ques tion of Palestine, in so far
it has shif ted what was hitherto an al most ex clus ive fo cus on how
Israel has ad min istered its 57-year oc cu pa tion of the OPT un der
IHL and IHRL, to the re quire ment that Is rael end its oc cu pa tion of
that ter rit ory un con di tion ally and as “rap idly as pos sible”. In
addition, the Opin ion stands out as the first time an in ter na tional
ju di cial au thor ity has broached the sub ject of whether and un der
what cir cum stances a bel li ger ent oc cu pa tion of for eign ter rit ory
can be come un law ful over time through wide spread and sys tem atic
vi ol a tions of fun da mental norms of in ter na tional law, her ald ing an
im plied col lapse of the jus ad bellum and the jus in bello dis tinc tion.

Jasmine Moussa ana lyses the sep ar a tion between jus ad bellum
/in bello as arising from the Ad vOp. While the sep ar a tion is widely
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re garded as ax io mat ic, it was chal lenged by many States ap pear ing
be fore the Court, some of which im plied that Is rael’s policies and
prac tices, as vi ol a tions of jus in bello, rendered the oc cu pa tion un -
law ful under jus ad bellum. This line of reas on ing also ap peared in
the Sep ar ate Opin ion of at least one of the Judges and sev eral com -
ment at ors on the sub ject. The Court ul ti mately re af firmed the sep -
ar a tion with a two fold ar gu ment, namely qual i fy ing the “leg al ity of
the oc cu pa tion” as a jus ad bellum ques tion, and fram ing Is rael’s
policies and prac tices (pro longed oc cu pa tion, an nex a tion, and set -
tle ment poli cy) as vi ol a tions of jus ad bellum. While the Court
rightly con cludes that Is rael’s con tin ued oc cu pa tion of the OPT vi -
ol ates the pro hib i tion of ac quis i tion of ter rit ory through for ce, the
Ad vOp is a missed op por tun ity to cla rify the lim its of ne ces sity and
pro por tion al ity in re la tion to oc cu pa tion.

Ariel Zemach ar gues that the Court’s de term in a tion that Is -
rael’s an nex a tion policies render its con tin ued pres ence in the
West Bank un law ful finds no basis in the in ter na tional pro hib i tion
against the use of force. Moreover, the Court’s de term in a tion
circumvents the Law of State Re spons ib il ity that de term ines the
con sequences of Is rael’s un law ful an nex a tion policies.

Aeyal Gross finds that the ICJ has de facto ad op ted the func -
tional ap proach to oc cu pa tion with re gard to Gaza. The Opin ion is
thus a crit ical point in the de vel op ment of the law of oc cu pa tion, in
that it tran scends a bin ary ap proach to the ques tion of the
existence of oc cu pa tion, in fa vour of a more nu anced ap proach that
en ables hold ing that a ter rit ory is oc cu pied, but not in an “all or
noth ing” way. More gen er ally, Gross sees the Opin ion as re ject ing a
more re strict ive ap proach to the ques tion of whether oc cu pa tion
ex ists in a ter rit ory or not in fa vour of a more flex ible ap proach.

Shastikk Kumaran cri ti cizes the Court’s (am bigu ous) find ing
with re gard to Ga za. In his view, the Court wrongly re lied on purely
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“ex tern al” meth ods of con trol and should have ref er enced Is rael’s
ex er cises of ad min is trat ive au thor ity over Ga zans. The Court’s ap -
proach also ex poses a la cuna in the pro tec tion avail able for ci vil -
ians in “en clos ure” situ ations such as sieges.

Yuval Shany and Michael Cohen dis cuss three pos sible
rationales for the Court’s re jec tion of the rel ev ance of Is rael’s se -
cur ity con cerns: Lack of proof of ser i ous and le git im ate se cur ity
con cerns by Is rael, the in suf fi ciency of broad se cur ity con cerns to
jus tify the con tin ued use of force and the in suf fi ciency of broad se -
cur ity con cerns to deny real iz a tion of Palestinian
self-determination. The au thors stip u late that as long as in ter na -
tional law doc trine on the duty to end a bel li ger ent oc cu pa tion des -
pite the pre val ence of ser i ous se cur ity con cerns re mains con tested,
and as long as se cur ity con di tions in the re gion re main ex tremely
un stable, it is un likely that a with drawal will be deemed prac tic able
– put ting aside other polit ical and legal con sid er a tions con cern ing
Is rael’s pres ence in the area. They there fore prefer  the ap proach
taken by the minor ity Judges – Judges Tomka, Ab ra ham and Aure -
scu – which in their view me di ates bet ter than the ma jor ity’s ap -
proach between a pos sible in ter pret a tion of in ter na tional law
norms, the pre vail ing dip lo matic frame work (which calls for ne go -
ti ated se cur ity ar range ments) and the very real se cur ity con cerns of
Is rael.

Jinan Bas taki also deals with the al leged Is rael se cur ity con -
cerns to jus tify its oc cu pa tion of the OPT as well as its prac tices
against Palestini ans in the OPT. Yet, Bas taki stresses that, while
international law ac cepts that States may em ploy oth er wise
prohibited actions in ex cep tional cir cum stances and within cer tain
con straints, the Ad vOp firmly af firms that se cur ity can not jus tify
il legal ac tions such as an nex a tion or pro longed oc cu pa tion,
emphasizing that Is rael’s se cur ity in terests can not over ride es tab-
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lished legal prin ciples. The au thor fur ther dis cusses the Court’s re -
jec tion of Is rael’s se cur ity ar gu ments, re af firm ing that the rights of
the Palestinian people, in clud ing their right to self- de termin a tion,
can not be com prom ised by se cur ity claims. Over all, the Opin ion
serves to limit State prac tices pre dic ated upon se cur ity when they
vi ol ate es sen tial rights and when the se cur ity claim is based upon
an il legal situ ation cre ated by the very State which in vokes se cur ity
con cerns.

Yael Ronen takes is sue with the Court’s in struc tion that States
are un der an ob lig a tion “not to re cog nize as legal the situ ation
arising from the un law ful pres ence of the State Is rael in the Oc cu -
pied Palestinian Ter rit ory” (para. 279). She ar gues that this is an
ob lig a tion without sub stance be cause pres ence as an oc cu pant,
even if main tained il leg ally, is – un like pur por ted an nex a tion – a
fac tual situ ation.

Yussef Al Tamimi and Andreas Piperides dis cuss pos sible
im plic a tions of the Ad vOp for the United King dom (UK) and Cyprus
with re gard to the UK’s arms and sur veil lance sup port to Is rael
through its mil it ary bases in Cyprus. The au thors ar gue that the
third State ob lig a tions iden ti fied by the Court, in clud ing the duty
not to render aid or as sist ance in main tain ing the il legal situ ation,
also ap ply to the cur rent war in Ga za.

Matthias Goldmann  analyses the ob lig a tions of non-
recognition and non-assist ance of other UN Mem ber States with
re spect to the OPT as well. While un cer tain ties re gard ing the legal
basis of such ob lig a tions may be re solved, it re mains un clear, he ar -
gues, how to draw the line with re gard to forms of as sist ance that
in dir ectly con trib ute to oc cu pa tion, par tic u larly mil it ary co oper a -
tion.

Maryam Jamshidi ana lyses the pos sib il ity of un seat ing the Is -
raeli Gov ern ment from the GA in case of non-compliance with the
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Ad vis ory Opin ion of 19 July 2024. She ar gues that the Ad vOp
provides a par tic u larly strong legal basis – grounded primarily in
the right to self- de termin a tion – to un seat Is rael’s gov ern ment
from the GA un til it com plies with the Opin ion – as the As sembly
did with the State of South Africa fifty years ago.

Mohamed El-Zeidy fo cuses on the legal find ings of the ICJ
con cern ing the Oslo II Ac cord, and ar gues in fa vour of its rel ev ance
in de cid ing the jur is dic tional ques tion raised by the UK be fore the
In ter na tional Crim inal Court (IC C). The au thor also ad dresses
whether in vok ing this ques tion through a pro ced ure of an amicus
curiae dur ing the war rant of ar rest stage fits neatly within the IC C’s
pro ced ural re gime, and it con cludes that it does not.

Florian Jeßber ger and Kalika Mehta ar gue that the Ad vOp,
al though not framed in the in ter na tional crim inal law paradigm,
may have im plic a tions for the on go ing Palestine situ ation be fore
the ICC and po ten tial do mestic pro sec u tions for the com mis sion of
in ter na tional crimes based on the prin ciple of uni ver sal jur is dic -
tion. This con cerns, inter alia, the ele ments of crimes against hu -
man ity of apartheid and for cible transfer. Taking in ad di tion earlier
de cisions of the ICJ into ac count, such as on gen o cide (from
Serbia/Bosnia to Ukraine and Ga za), it ap pears as if the ICJ is on the
verge of be com ing, re luct antly per haps, a prot ag on ist of in ter na -
tional crim inal justice.

Victor Kattan ar gues that, read ing between the lines, the ex -
pres sion “systemic discrimination”, which the Court re ferred to in
para. 223 of the Ad vOp, was used as a syn onym for “a partheid”.
Even though the Court did not link this de scrip tion to a breach of
Art icle 3 of the Con ven tion on the Elim in a tion of All Forms of Ra -
cial Dis crim in a tion (CER D), there does not ap pear to be any sub -
stan tial dif fer ence between apartheid and sys temic dis crim in a tion.
This is be cause the word “sys tem ic” is as so ci ated with crimes

Kai Ambos

21



against hu man ity which is how apartheid is defined as a crime in
in ter na tional law.

Tamar Hostovsky Brandes ex am ines the re la tion ship between
the Ad vOp and Is raeli law with re spect to the duty to dis tin guish
between Is rael and the OPT. She ar gues that while the Opin ion re -
quires States to dis tin guish between Is rael and the OPT in their
deal ings with Is rael, and to omit acts that may strengthen Is rael’s
hold of the Ter rit or ies, calls for such dis tinc tion are a civil tort un -
der Is raeli law and those mak ing them can be denied entry to Is -
rael. As a res ult, Is raelis are un likely to sup port the Opin ion. This
will con trib ute to the grow ing gap between the in ter na tional dis -
course and the do mestic dis course in Is rael with re spect to the
OPT.

We hope that this ed ited volume stands as a pos it ive counter -
example to the gen eral cli mate of si len cing, cen sor ship, and dis -
trust, which is widely felt in the cur rent aca demic and
non-academic dis course in Ger many and elsewhere.  By bring ing
to gether a di versity of per spect ives from schol ars with a vari ety of
back grounds, we hope to en able a more open and con struct ive dia -
logue with re spect to the is sues this volume dis cusses.
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he ac cep ted frame work for set tling the Palestine ques tion
through bi lat eral ne go ti ations, in legal terms, does not sur vive

the Ad vis ory Opin ion of 19 July 2024 . The de gree to which the Ad -
vis ory Opin ion cata lyses a new polit ical frame work re mains to be
seen. But the Ad vis ory Opin ion gives the Palestini ans new found
agency in shap ing one.

In ter na tional au thor ity on the Palestine ques tion re mains ves -
ted in the United States des pite its wan ing global in flu ence and its
ob stin ate re fusal to ex er cise that au thor ity re l at ive to Is rael. The
United States pre dict ably will act to nul lify the Ad vis ory Opin ion’s
ef fect. It will block any ef fort in the Se cur ity Coun cil to re for mu late
the polit ical frame work. It will take co er cive meas ures against the
Palestini ans as they pur sue al tern at ive ways to change the frame -
work. And it will al low Is rael to mete out fur ther pun ish ment upon
the Palestini ans for this “dip lo matic terrorism” . But the over -
whelm ing vote in fa vour of the Gen eral As sembly res ol u tion en -
dors ing and im ple ment ing the Ad vis ory Opin ion demon strates that
Palestine en joys broad, if not al ways deep, support.  The global re -
vul sion at Is rael’s de struc tion of Ga za, a large swath of the West
Bank and now Le banon cre ates an open ing for a new polit ical
paradigm. The tol er ance of the Palestinian au thor it ies and the
Palestinian people for fur ther pain at Is raeli and Amer ican hands
prin cip ally will de term ine whether and how that paradigm takes
shape.

Over rid ing the Oslo Frame work

But as for the Ad vis ory Opin ion it self: the Court could hardly have
been more cat egor ic al, con sist ent with the prerog at ive of the Gen -
eral As sembly and Se cur ity Coun cil to de cide the
“precise modalities” for end ing Is rael’s un law ful oc cu pa tion, in re-
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ject ing the ne ces sity or primacy of bi lat eral ne go ti ations to vin dic -
ate the Palestinian people’s right of self- de termin a tion (para. 281).
To the United States (whose writ ten state ment and writ ten com -
ments used the phrase “dir ect ne go ti ations” 18 times in total ) and
oth ers who claimed the opin ion would un der mine the negotiation
pro cess pre scribed in the Oslo Ac cords, the Court’s re sponse was
ap pro pri ately curt: “whether the Court’s opin ion would have an ad -
verse ef fect on a negotiations pro cess is a mat ter of con jec ture”
(para. 40, em phasis ad ded). By this re join der, the Court ac know -
ledged that whatever vestiges of the Oslo Ac cords’ in terim ar range -
ments may re main – and the Opin ion brings that into ques tion, as I
shall dis cuss – Oslo as a frame work for bi lat eral ne go ti ations has
ex pired.

The Court’s re view of re cent UN en gage ment on the Palestine
ques tion sup ports this view. It  cited Se cur ity Coun cil Res ol u tion
1515 of 2003 (para. 69), which en dorsed the Quar tet “Roadmap” to -
wards the es tab lish ment of a Palestinian State. It also cited Res ol u -
tion 2234 of 2016 (para. 71), which called for in tens i fied “in ter na -
tional and re gional dip lo matic efforts”  to achieve a set tle ment
based on the terms of the Mad rid Con fer ence, the Arab Peace Ini ti -
at ive and the Quar tet Roadmap, never men tion ing the Oslo Ac -
cords. But it did not cite Res ol u tion 1850, which de clared “the ir re -
vers ib il ity of the bi lat eral ne go ti ation s”. Judges Tomka, Ab ra ham
and Aure scu in their joint opin ion ex pressed re gret that the Court
thereby “dis missed the Oslo Ac cords as be ing quasi-irrelevant”
(para. 43).

In fact, the Court’s re jec tion of Oslo as a com puls ory ne go ti -
ation frame work was cat egor ic al. It re solved that the Palestinian
people’s right of self- de termin a tion, as a per emp tory norm, “can -
not be sub ject to con di tions on the part of the oc cupy ing Power”,
whether set within the frame work of a ne go ti ation or any other
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form of con sen sual dis pute set tle ment (para. 257). The Gen eral As -
sembly im ple men ted this prin ciple in de mand ing that Is rael quit
the oc cu pied ter rit ory within a year (para. 1).

Void ing Res ol u tion 1850

Nor can the Palestinian right of self- de termin a tion, in view of its
per emp tory char ac ter, be sub or din ated to any con flict ing Se cur ity
Coun cil de cision. Take Res ol u tion 1850, which in pre scrib ing ne go -
ti ation as the sole means of set tling the Palestine ques tion de vi -
ated from gen eral in ter na tional law. Art icles 2(3) and 33 of the
Charter do not pre scribe a method by which States must dis charge
their duty of peace ful set tle ment, nor dic tate that parties may only
pur sue one method at a time. The ICJ has re cog nised the le git im acy
of ne go ti at ing con cur rently with other meth ods of pa cific set tle -
ment, in clud ing ju di cial res ol u tion (Aegean Sea Con tin ental
Shelf   (1978), para. 29;  Diplomatic and Con su lar Staff   (1980), para.
43). Fur ther more, no mat ter how at ten u ated or pro trac ted a ne go ti -
ation pro cess, “if a dead lock is reached, or if … one of the Parties
defi n itely de clares him self un able, or re fuses, to give way … there
can there fore be no doubt that the dis pute can not be settled by
dip lo matic ne go ti ation” (Mavrommatis Palestine
Concessions   (1924)). Two dec ades of fruit less ne go ti ations proved
ex actly that. We need no longer de bate whether the right of States
to choose between pa cific set tle ment meth ods is  jus
dispositivum and/or whether Res ol u tion 1850 law fully dis placed it:
it is now void in so far as it pur por ted to deny the Palestini ans re -
course to all peace ful means of dis pute set tle ment in ful fil ment of
their right of self- de termin a tion.
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Im plic a tions for the duty of col lect ive co oper a tion

The Opin ion, as bold and ground break ing as it un doubtedly was,
might have gone fur ther. The Court elab or ated, in greater de tail
than in the Namibia Advisory Opin ion, the dip lo matic im plic a tions
of States’ duty to co oper ate in bring ing an un law ful ter rit orial situ -
ation to an end. It could sim il arly have defined the polit ical
implications, spe cific ally, that any State which ob structs the
Palestinian people in their re sort to peace ful means other than ne -
go ti ation, i.e. blocks the Palestini ans from ex er cising their right of
self- de termin a tion without the agree ment of the oc cupy ing Power,
would breach its duty of col lect ive co oper a tion to bring an end to a
ser i ous breach of a per emp tory norm.  This, nev er the less, is the
lo gical con sequence of the Court’s con clu sion. It fol lows that co er -
cive non- for cible meas ures against Palestine and its of fi cials for
pur su ing peace ful means other than ne go ti ation might be a pro hib -
ited in ter ven tion (see Military and Para mil it ary Activities   (1986),
para. 205).

The time for ne go ti ations has passed

Those des per ate to breathe life into the ancien régime of ne go ti -
ation will point to the sep ar ate opin ions of a hand ful of judges who
would have qual i fied Is rael’s ob lig a tion to with draw “as rap idly as
pos sible” (para. 285(4), dispositif). Judges Nolte and Clev e land saw
“sig ni fic ant prac tical is sues” which render it im prac tical for Is rael
to with draw “in the same way, or at the same time, with re spect to
every part of the oc cu pied territory”  (para. 16). Judge Iwas awa,
ref er en cing the prin ciples of Se cur ity Coun cil Res ol u tion 242,
stated that the with drawal “should fol low from ar range ments ar -
rived at on the basis of these prin ciples un der the su per vi sion of
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the Gen eral As sembly and the Se cur ity Council”  (para. 20). But
even these sep ar ate opin ions did not sug gest that Is rael, as an il -
legal oc cu pi er, re tained dis cre tion over these de cisions, let alone
that the tim ing, means or con di tions of with drawal would be de -
term ined by ne go ti ated agree ment between il legal oc cu pier and oc -
cu pied. Cer tainly, noth ing in the Opinion of the Court sup ports this
view. The Court twenty years ago in the Wall Advisory Opinion
con cluded with a call for a “ne go ti ated solu tion” (para. 162). Not
this time. While it quoted part of its ex horta tions from the Wall
Advisory Opin ion, it con spicu ously omit ted the ne go ti ations part
(paras. 282-283). Judges Tomka, Ab ra ham and Aure s cu, by their ob -
jec tion, con firmed that this omis sion was de lib er ate (para. 43).

The status of Os lo’s in terim ar range ment

So neither Os lo’s frame work of bi lat eral ne go ti ations nor the prin -
ciple that ne go ti ation is the sole le git im ate method for peace ful
set tle ment of the Palestine ques tion sur vives the Ad vis ory Opin -
ion. What about Os lo’s in terim ar range ments? The Court again
demon strated its his tor ical re luct ance to en gage with the concept
of per emp tory norms, which Judge Tladi de tailed and criticised
(para. 16). While re cog nising the right of self- de termin a tion in the
Palestine con text as a per emp tory norm, the Court soft- ped alled
the polit ic ally sens it ive con sequences of that con clu sion, in clud ing
the vi ab il ity of the Oslo II in terim agree ment that gives ef fect and
legal ven eer to Is rael’s sup pres sion of Palestinian
self-determination. Stat ing that “the Oslo Ac cords can not be un -
der stood to de tract from Is rael’s ob lig a tions un der the per tin ent
rules of in ter na tional law...”, the Court chipped away in meas ured
terms at cer tain in terim ar range ments (para. 102). For ex ample, it
deemed Os lo’s wa ter al loc a tion in com pat ible with Is rael’s ob lig a-
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tion un der the law of oc cu pa tion to act as ad min is trator and
usufructuary of nat ural re sources and with the Palestini ans’ right
to per man ent sov er eignty over nat ural re sources (PSNR), but
without draw ing a con nec tion between PSNR and the right of
self-determination (para. 133). Else where, the Court sought to
reconcile certain as pects of the in terim ar range ments with the law
of oc cu pa tion (para. 140) as sup port for its con clu sion that Is rael’s
“sus tained ab use” of its po s i tion as an oc cupy ing power rendered
its pres ence un law ful (para. 261).

Some may see here the Court im pli citly ap ply ing the Namibia
exception to the non-re cog ni tion prin ciple. In this view, a de clar a -
tion that the in terim ar range ments as a whole con flict with the
right of self- de termin a tion and are void would, prac tic ally speak -
ing, only hasten the end of lim ited self-rule in the Palestinian
Bantus tans on the West Bank. This, the ar gu ment goes, would de -
prive the Palestini ans of cer tain “ad vant ages de rived from
international cooperation” , such as re cog ni tion of the Palestinian
pass port by States which con sider its valid ity con tin gent on the
Oslo Ac cords. I sug gest a sim pler ex plan a tion. In ju di cial pro ceed -
ings as in its in ter na tional re la tions, cau tion rules the day. Os lo’s
in terim ar range ments re flect and ex press Is rael’s denial of
Palestinian self- de termin a tion. But they also have al lowed the
Palestinian au thor it ies to pur sue self-determination from within
the self- de termin a tion unit.  The Court was pre sum ably care ful in
its treat ment of the Oslo Ac cords not to provide Is rael with a pre -
text to ex pel the Palestine Lib er a tion Or gan iz a tion (PLO) from the
oc cu pied ter rit ory and re voke what re mains of Palestinian self-rule.
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A “rather com plex ques tion”

Nev er the less, re cog ni tion of self- de termin a tion in the Palestine
con text as a per emp tory norm has pro found con sequences for Os -
lo’s vi ab il ity. Judge Tladi char ac ter ised the re la tion ship between
the right of self- de termin a tion and the Oslo Ac cords as a “rather
com plex ques tion” and sug ges ted the Court should have, at min im -
um, de clared that the Ac cords must be in ter preted in a man ner
con sist ent with the right (para. 35).

With re spect to Judge Tladi, whose de clar a tion was a tour de
force, such a pro nounce ment would have been in er ror. The Vi enna
Con ven tion on the Law of Treat ies (VCLT) is ap plic able mutatis
mutandis to in ter na tional agree ments like the Oslo Ac cords
between States and other sub jects of in ter na tional law like the
PLO. Art icle 44(5) VCLT denies separ ab il ity to a treaty pro cured
through threat or use of force in vi ol a tion of jus ad bellum (i.e. co er -
cion, Art icle 52). The Ad vis ory Opin ion ac know ledged that “an oc -
cu pa tion in volves, by its very nature, a con tin ued use of force in
for eign ter rit ory” (para. 253). Be cause Is rael’s oc cu pa tion is un law -
ful, so is the use of force which sus tains it. Art icle 44(5) also denies
separ ab il ity to a treaty con cluded in vi ol a tion of an existing
peremptory norm (Article 53). The Court did not spe cify when the
right of self- de termin a tion of the Palestinian people ac quired
peremptory status. In my view, be cause self- de termin a tion as a
per emp tory norm emerged in the co lo nial con text, the Palestinian
right of self- de termin a tion ac quired a per emp tory char ac ter once
the Is raeli oc cu pa tion be came ef fect ively “indis tin guish able from
un law ful re gimes such as co lo nial dom in a tion or apartheid” (writ -
ten state ment of Jordan , para. 5.13.).

But whether this de scribes the Is raeli oc cu pa tion when the
Oslo Ac cords were con cluded 30 years ago and whether Is rael’s use
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of force to main tain the oc cu pa tion then violated jus ad bellum are
purely aca demic ques tions. Un der Art icle 64 VCLT, pro vi sions of a
treaty pred at ing a new per emp tory norm (jus cogens superveniens)
re main valid only if they are prop erly sep ar able from the re mainder
of the treaty.  Un der Art icle 44(3), separ ab il ity re quires that the
ground of in valid ity “relates solely to par tic u lar clauses”. In my
view, Os lo’s in com pat ib il ity with the right of self- de termin a tion
lies in its struc ture: while Is rael de volved cer tain com pet ences to a
Palestinian “Coun cil”, it re tained over rid ing au thor ity over every
last de tail of the modus vivendi the agree ments es tab lished. No pro -
vi sion of the agree ments, no mat ter how quo tidi an, op er ates out -
side this struc tural denial of Palestinian self- de termin a tion. None
sur vive re cog ni tion of the per emp tory char ac ter of this right.

A new legal paradigm for the ques tion of palestine

I am not naïve: the vestiges of Os lo’s in terim ar range ments will ap -
ply de facto un til and un less Is rael de cides oth er wise. The United
States and cer tain other States will still de mand that the Palestini -
ans ne go ti ate with their captor. But neither am I jaun diced: the Ad -
vis ory Opin ion has overhauled the law gov ern ing the Palestine
ques tion. In ter na tional au thor ity, whether ex pressed by Se cur ity
Coun cil res ol u tion or US diktat, may no longer lawfully in sist on the
ex clus iv ity or even the primacy of ne go ti ation. For that Palestinian
of fi cial dom de serves its flowers. The long game – en han cing
Palestine’s legal sub jectiv ity by ac cre tion – has paid a hand some
di vidend in this Ad vis ory Opin ion. Now these of fi cials must hold
their nerve. They may draw in spir a tion from their people who re -
main stead fast and un bowed.
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Re shap ing nar rat ives

I close with a per sonal re flec tion on this ed ited volume and the
broader con ver sa tion amongst in ter na tional law yers on the
Palestine ques tion.

I have a law de gree from an Is raeli uni versity. I know per son ally
sev eral of the Is raeli con trib ut ors to this volume and I col lab or ate
with other Is raeli aca dem ics from time to time. They, like all oth -
ers, are en titled to con trib ute to the legal lit er at ure on Palestine.

But I re gret that too many Is raeli voices in this con ver sa tion are
con sti tu tion ally un able to see that we Palestini ans are the prot ag -
on ists in our own story, our con di tion, our struggle for free dom.
We, too, are the prot ag on ists in this Ad vis ory Opin ion, which is
prin cip ally about the Palestinian people’s un qual i fied and over rid -
ing right of self- de termin a tion. Is rael is not the prin cipal in the Ad -
vis ory Opin ion. It is the ant ag on ist: the mil it ary oc cu pier which,
through spec tac u lar vi ol ence, denies Palestini ans their right of
self- de termin a tion and main tains dom in a tion over them by en for -
cing a sys tem of apartheid in their ter rit ory.

By the stand ard of Palestinian legal aca dem ics, I am a con ser -
vat ive: a legal Real ist who ap pre ci ates that we are a small fish
swim ming in a big, re ac tion ary pond. My work has ac cord ingly em -
phas ised the need to pre serve in sti tu tions like the PLO and UN RWA
that, while di min ished, are ir re place able and in dis pens able to our
stead fast ness, our polit ical as pir a tions and our even tual free dom. I
have never op posed dia logue with Is rael or with Is rael is. But like all
my com pat ri ots, I have tired of the sol ipsistic Is raeli nar rat ive that
has lost cur rency in all quar ters ex cept per haps the United States
Con gress and the in ter na tional law es tab lish ment: Is rael the per -
en nial vic tim, right eously es tab lished and peace-lov ing in its first
two dec ades, burdened and cor rup ted by an oc cu pa tion it never
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wanted and which the in cor ri gible Arab nat ives will not al low to
end.

This hoary nar rat ive sur vives in part be cause Is raeli legal apo -
lo gia fol lows a pat tern: sig nal hu man ity by open ing with cri ti cism
of some “ex cess” of Is raeli prac tices be fore leap ing to the de fence
of the policy and world view that un der gird those prac tices. In this
view, Is raeli se cur ity is a pree m in ent and over rid ing con sid er a tion,
which is a po lite way of say ing that Is raeli lives simply mean more
than Palestinian lives. This is not an ad hominem at tack but meth -
od o lo gical ob ser va tion. It is a mat ter of time be fore in ter na tional
law yers, too, come to re ject this nar rat ive and its em bod i ment in
legal schol ar ship. In the mean time, it must be called out.
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ost of the writ ing on the ICJ Ad vis ory Opin ion on the “Legal
Con sequences Arising from the Policies and Prac tices of Is -

rael in the Oc cu pied Palestinian Ter rit ory, in clud ing Jerusalem” ,
has re lated to the opin ion of the Court it self, and to the at tached
in di vidual opin ions and de clar a tions of the judges who agreed with
most, if not all, of the Court’s con clu sions. In this short con tri bu -
tion, I shall re late to an ar gu ment raised in the Dis sent ing
Opinion of Vice- Pres id ent Ju lia Sebutinde.

The uti pos sidetis ar gu ment

The ar gu ment, pre vi ously raised in an art icle by Avi Bell and Eu -
gene Kon torovich, is that the bor ders of Is rael are de term ined by
the prin ciple uti pos sidetis juris.  Ac cord ing to this prin ciple, when
a new State is es tab lished in ter rit ory that was pre vi ously sub ject to
a co lo nial re gime, the bor ders of that State are the ad min is trat ive
bor ders of the ter rit ory that had been sub ject to co lo nial rule. This
rule ap plies even if there are eth nic or na tional minor it ies in that
ter rit ory who wish to ex er cise their right to self- de termin a tion in a
sep ar ate State. Bell and Kon torivich ar gued, and in her opin ion
Judge Se b utinde ad op ted their ar gu ment, that since Is rael is the
only State that arose in the ter rit ory of Palestine after the Brit ish
with drew from the Man date in May 1948, Is rael’s bor ders are the
in ter na tional bor ders of Palestine that ex is ted dur ing the Man date.
Hence Is rael is the sov er eign power in the whole ter rit ory of
Palestine “from the river to the sea”. Is rael may ne go ti ate with
other States to modify those bor ders, but the start ing line is the
bor ders of Man dat ory Palestine.

Bell and Kon torovitz point out in their art icle that the “crit ical
time” for de term in ing the bor ders of a newly in de pend ent State is
the date of in de pend ence. Later de vel op ments may serve as
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evidence about the in ten tion when the new State was es tab lished,
but can not ab rog ate the ori ginal in ten tion. It is clear, then, that the
time for ap ply ing uti possidetis in the case of Is rael is the date of its
es tab lish ment as an in de pend ent State, namely 15 May 1948, while
sub sequent events may re veal how the lead ers of Is rael re lated to
its bor ders on that date.

Other schol ars have re lated to the uti possidetis ar gu ment.
Thus, for ex ample, writ ing be fore Bell and Kon torovich, Mal colm
Shaw ar gued that the ob ject of the uti possidetis prin ciple is to pro -
mote sta bil ity and avoid con flict when co lo nial rule comes to an
end.  Hence the in ter na tional com munity may de part from the
prin ciple when it is of the opin ion that ap ply ing it might en danger
peace and se cur ity. In Shaw’s opin ion, this was the situ ation when
the United Na tions Gen eral As sembly ad op ted the Par ti tion Plan
(UNGA Res 181(II), 29 Novem ber, 1947). Un der this Plan, after the
Brit ish Man date over Palestine ended, two sep ar ate States, an Arab
State and a Jew ish State, were to be cre ated in the ter rit ory of the
Man date. The bor ders of the two States were part of the Plan.

Ar iel Zemach presen ted sim ilar ar gu ments, but also raised an -
other reason why the prin ciple does not ap ply in the case of Israel.
Zemach ar gued that while the uti possidetis prin ciple over rides the
right of an eth nic/n a tional minority to self- de termin a tion, it has
never been ap plied to al low a minor ity in a former co lo nial ter rit ory
to de mand sov er eignty in the whole of that ter rit ory, thereby frus -
trat ing the right to self- de termin a tion of the na tional majority in
the ter rit ory. In this con text, it is ap pro pri ate to point out that ac -
cord ing to the re port of the United Na tions Spe cial Com mit tee on
Palestine (UN SCOP) that re com men ded par ti tion of Palestine into
two States, at the end of 1946, the Jews com prised only one third of
the pop u la tion in the ter rit ory of the Brit ish Mandate.
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Re ject ing the ar gu ment

Shaw and Zemach’s grounds for re ject ing the ap plic a tion of the uti
possidetis prin ciple in the case of Is rael/Palestine are con vin cing. At
the same time, I con tend that there is an other more co gent reason
for re ject ing the Bell/Kon torovich/Se bi tunde ar gu ment. That
reason is that at the time of in de pend ence Is rael’s polit ical lead ers
did not claim that the new State was es tab lished in the whole of
the ter rit ory of the Man date. In fact, the found ing fath ers of the
State of Is rael claimed the op pos ite: they ac cep ted the prin ciple of
par ti tion even though they were not happy with the Par ti tion Plan
pro posed in Gen eral As sembly Res ol u tion 181 and did not in tend to
ac cept the bor ders laid out in that Plan.

The reas ons for ac cept ing par ti tion of Palestine were com plex.
In the first place, the lead ers of the Yishuv (the Jew ish com munity
in Palestine) wanted to ob tain in ter na tional le git im acy for the Jew -
ish State. They real ised that achiev ing this goal was de pend ent on
ac cept ing the UN Par ti tion Plan. The rep res ent at ives of the Jew ish
Agency, who rep res en ted the Yishuv on the in ter na tional level in
the pre-State era, and im me di ately after the De clar a tion of In de -
pend ence, worked hard to per suade UN mem ber States to sup port
partition,  and Gen eral As sembly Res ol u tion 181 is ex pressly men -
tioned in the De clar a tion on the Es tab lish ment of the State of Is -
rael of 14 May 1948. Fur ther more, in secret talks with King Ab dal -
lah of Jordan be fore the sur round ing Arab coun tries in vaded
Palestine on 15 May 1948, rep res ent at ives of the Yishuv made it
clear that they were com mit ted to the prin ciple of par ti tion and
would not agree to a plan that con tra dicted it.  Secondly, the lead -
ers of the Yishuv real ised full well that there could be a Jew ish
State only if there were a large Jew ish ma jor ity in it. Es tab lish ing

7

8

9

David Kretzmer

45



the State in the whole of Man dat ory Palestine would have meant
that the Jews were a minor ity in their own State.

The con duct of the polit ical lead ers of Is rael after the State was
es tab lished re veals quite clearly that they never ima gined, let alone
claimed, that the State had been es tab lished in the whole of
Palestine. The Pro vi sional Gov ern ment of the State re lated to ter -
rit or ies held by the Is raeli De fence Forces (IDF) that were not in -
cluded in the Jew ish State un der the UN Par ti tion Bor ders as oc cu -
pied territory.  Hence it was of the opin ion that spe cial le gis la tion
was re quired in or der to ap ply the law of Is rael in such ter rit or ies.
It there fore tabled le gis la tion that was en acted by the Pro vi sional
Coun cil of State, which served as the State’s le gis lat ive body be fore
the first elec tions. This le gis la tion, the Area of Jur is dic tion and
Powers Ordinance,  of 26 Septem ber 1948, provides:

“Any law that ap plies in the whole of the State of Is rael will be re -
garded as ap ply ing in all the ter rit ory both of the State of Is rael as
well as in any part of the Land of Is rael which the min is ter of de -
fence defines in a pro clam a tion is be ing held by the ID F.”

We see then that both the ex ec ut ive and le gis lat ive or gans of the
newly in de pend ent State made a clear dis tinc tion between the ter -
rit ory of the State and other ter rit ory in the Land of Is rael that had
been part of the Brit ish Man date ter rit ory. There could hardly be
more per suas ive evid ence that neither of these or gans thought that
the bor ders of the State of Is rael had been de term ined by the prin -
ciple of uti possidetis.

Ac cord ing to the UN Par ti tion Plan, Jer u s alem and its en virons
were not sup posed to be part of either of the two States en vi sioned
in that Plan, but a cor pus sep aratum that would be sub ject to in ter -
na tional con trol. After the IDF took con trol of West Jer u s alem in
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1948, it was re garded as oc cu pied ter rit ory, and not part of Is rael’s
territory.  In a meet ing of the UN Se cur ity Coun cil that took place
on 22 May, 1948, Abba Eban, the Jew ish Agency rep res ent at ive who
rep res en ted the Pro vi sional Gov ern ment of Is rael, was asked which
ter rit ory was held by the Is raeli forces. Eban replied:

“The Pro vi sional Gov ern ment of Is rael ac tu ally ex er cises con trol
at present over the en tire area of the Jew ish State, as defined in
the res ol u tion of the Gen eral As sembly of 29 Novem ber 1947. In
ad di tion, the Pro vi sional Gov ern ment is now ex er cising con trol
over the city of Jaf fa; north west ern Ga lilee, in clud ing Acre, Zib,
Basea and the Jew ish set tle ments up to the Le banese fron ti er; a
strip of ter rit ory along side the road from Hulda to, Jer u s alem; al -
most all of new Jer u s alem and of the Jew ish quarter within the
walls of the Old City of Jerusalem.

The above areas out side the ter rit ory of the State of Is rael are
un der the con trol of the mil it ary au thor it ies of the State of
Israel, who are strictly ad her ing to in ter na tional reg u la tions in
this re gard. The south ern Negeb is an un in hab ited area over
which no ef fect ive au thor ity has ever existed.”  
(em phasis ad ded)

Here then is more evid ence that the Pro vi sional Gov ern ment of Is -
rael, com prised of mem bers of polit ical parties that en joyed the
sup port of the ma jor ity of the Yishuv, did not con sider that Is rael
had been es tab lished in the whole of Man dat ory Palestine.

In 1949 Is rael con duc ted ne go ti ations with the sur round ing
Arab States that led to the sign ing of Armistice Agree ments
between Is rael and Egypt, Jord an, Syria and Le ban on. The Armistice
Agree ment between Is rael and Egypt of 24 Feb ru ary 1949 states
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that the De marc a tion Line es tab lished between the parties “is not
to be con strued in any sense as a polit ical or ter rit orial bound ary,
and is de lin eated without pre ju dice to the rights, claims and po s i -
tions of either Party to the Armistice as re gards ul ti mate set tle -
ment of the Palestine ques tion.” (Article V. 2). The Armistice with
Jordan of 3 April 1949 does not con tain a sim ilar clause. It does,
however, state (Article II) that:

1. The prin ciple that no mil it ary or polit ical ad vant age should
be gained un der the truce ordered by the Se cur ity Coun cil is
re cog nised;

2. It is also re cog nised that no pro vi sion of this Agree ment
shall in any way pre ju dice the rights, claims and po s i tions
of either Party hereto in the ul ti mate peace ful set tle ment of
the Palestine ques tion, the pro vi sions of this Agree ment
be ing dic tated ex clus ively by mil it ary con sid er a tions.

Fol low ing the sign ing of the Armistice Agree ment with Jordan
there was un cer tainty about the legal status of the Armistice lines
between Is rael and Jordan. On the one hand, the Agree ment states
that its pro vi sions are “dic tated ex clus ively by mil it ary con sid er a -
tion s”, thereby seem ingly im ply ing that those lines are only the di -
vid ing lines between two armies, and not lines de fin ing the polit -
ical bor ders of the State of Is rael. On the other hand, both sides to
the Agree ment com mit ted them selves to re frain from use of force
against the oth er, re cog nized the right of each party to its se cur ity
and to be free from at tack by the other party, and de clared that “es -
tab lish ment of an armistice between the armed forces of the two
Parties is ac cep ted as an in dis pens able step to ward the li quid a tion
of armed con flict and the res tor a tion of peace in Palestine” (i bid.,
Art icle I).

Un der the Armistice lines, Is rael had more ter rit ory than the
ter rit ory al lot ted to the Jew ish State un der the UN Par ti tion Plan.

The Prin ciple of Uti Pos sidetis Juris and the Bor ders of Is rael

48



Since Is rael’s lead ers feared that there may be pres sure to force Is -
rael to with draw to the Par ti tion Plan lines, Is rael had a polit ical
in terest in pro mot ing re cog ni tion of the Armistice lines as its
polit ical border.  Hence, quite soon after the end of the War in
1949, senior of fi cials presen ted ar gu ments that the Armistice lines
were the re cog nized bor ders of the Jew ish State. A main ex ample is
a let ter dated 23 Oc to ber 1949 from Shab tai Rosen ne, legal ad viser
of the Is rael Min istry for For eign Af fairs, to Abba Eban, head of Is -
rael’s del eg a tion to the UN. In this let ter Rosenne ar gues that Is rael
has sov er eignty over all the ter rit ory that is un der its con trol. Ac -
cord ing to Rosen ne, this sov er eign ter rit ory in cludes West Jer u s -
alem, which, un der Res ol u tion 181, was sup posed to be part of the
corpus separatum that would not be long to either of the two States
that would come into be ing in Palestine after the Man date ended.
Rosenne sub sequently de livered and pub lished a pub lic lec ture in
which he ar gued that the Armistice Lines are Is rael’s polit ical
borders.  As legal ad viser to the Is rael Min istry of For eign Af fairs,
it is in con ceiv able that Rosenne would pub licly have presen ted a
view on the State’s bor ders that was in com pat ible with that of his
gov ern ment.

Dur ing the 1950’s, Is rael’s lead ers called on its neigh bours to
enter into ne go ti ations on per man ent peace agree ments. Speak ing
in the Knes set in May 1954, For eign Min is ter Moshe Shar ett de -
clared that Is rael was pre pared to enter into ne go ti ations that
would be based on “Is rael as it is, with its ter rit ory and pop u la tion,
that is to say Is rael in its ex ist ing borders…”.   Had the
decision-makers in Is rael been of the opin ion that Is rael had in her -
ited the bor ders of Man dat ory Palestine, one would have ex pec ted
its For eign Min is ter to claim that these bor ders would be the start -
ing point for ne go ti ations, but that in a peace agree ment Is rael
might be pre pared to con sider modi fy ing them. Shar ett did noth ing
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of the sort. Once again this is clear evid ence that none of
Israel’s de cision- makers thought that the uti possidetis prin ciple
was relevant in de term in ing the bor ders of the Jew ish State.

In or der to ac cept that Is rael’s bor ders were de term ined by the
uti possidenti prin ciple, we have to be lieve that none of the
branches of Is rael’s gov ern ment were ever aware that Is rael’s sov -
er eign ter rit ory in cluded the whole of the West Bank and Ga za.
After the June 1967 Six Day War the Is raeli au thor it ies re lated to
the ter rit or ies that had been taken by the IDF as oc cu pied ter rit ory
in which Is raeli law did not ap ply. Hence, they thought it ne ces sary
to pass spe cial le gis la tion in or der to ap ply Is raeli law in East
Jerusalem.  Fur ther more, the au thor it ies never once ar gued be fore
Is rael’s Su preme Court that these ter rit or ies were part of the
State’s sov er eign ter rit ory. In a joint judg ment of ten judges
handed down in 2005, in re fer ring to the West Bank and Ga za, the
Su preme Court de clared:

“Ac cord ing to the legal out look of all Is rael’s gov ern ments as
presen ted to this court – an out look that has al ways been ac cep -
ted by the Su preme Court – these areas are held by Is rael by way
of bel li ger ent oc cu pa tion… The legal re gime that ap plies there is
de term ined by the rules of pub lic in ter na tional law and es pe cially
the rules re lat ing to bel li ger ent occupation.”

Evid ence of the ap proach of Is rael’s legal au thor it ies is also con -
tained in the first Mil it ary Or der pro mul gated when Is rael took
con trol over the West Bank in June 1967. That Or der provided that
the mil it ary courts that had been es tab lished to try res id ents of the
West Bank who were charged with se cur ity of fences must ap ply the
Fourth Geneva Con ven tion, 1949, that ap plies to the pro tec tion of
per sons in oc cu pied territory.  Some months later, the sec tion in
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the Mil it ary Or der re lat ing to the Geneva Con ven tion was re voked
and the gov ern ment raised doubts whether the Con ven tion
applied.  However, these doubts were not based on the claim that
the West Bank is part of Is raeli ter rit ory, but on the claim that since
Jordan was not the sov er eign power in the West Bank when Is rael
oc cu pied the area, the Con ven tion did not ap ply to this spe cific
occupation.  The Is rael Su preme Court has ruled that there was
never any doubt that the Hague Reg u la tions an nexed to the 1907
Hague Con ven tion (IV) re spect ing the Laws and Cus toms of War on
Land ap ply in the West Bank.  The Court reg u larly re sorts to
Article 43 of those Reg u la tions that defines the ob lig a tions of an
oc cupy ing power in oc cu pied territory.

It is in deed true that the “crit ical time” for ap plic a tion of the uti
possidetis prin ciple is the date of in de pend ence. But sub sequent de -
vel op ments provide cru cial evid ence whether the newly cre ated
State in ten ded to in herit the bor ders of the de part ing co lo nial re -
gime. I have shown that neither at the time of in de pend ence nor
later, when Is rael gained con trol over the West Bank, did any of its
gov ern mental or gans claim that Is rael’s sov er eign ter rit ory ex tends
“from the river to the sea”.

Con clu sion

Vice- Pres id ent Se b utinde’s view that un der the prin ciple of uti pos -
sidetis juris Is rael’s polit ical bor ders are those of Man dat ory
Palestine faces an in su per able obstacle. All the cases in which this
prin ciple has been ap plied are cases of bor der dis putes between
States in which one State rests its claim on the co lo nial bor ders (or,
in the case of the dis sol u tion of an em pire, on the ad min is trat ive
bor ders between dif fer ent parts of the em pire), or in which a na -
tional minor ity de mands not to be part of the State that is es tab-
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lished in those bor ders. There is no pre ced ent for ap plic a tion of the
uti possidetis prin ciple when not only the newly es tab lished State
it self does not claim that it is in her it ing the co lo nial bor ders but
shows in its ac tions that it does not re gard those bor ders as its bor -
ders.

That a State’s ap pet ite for ter rit ory grows, when 20 years after
in de pend ence it ex pands its con trol bey ond its in de pend ence bor -
ders, can in no way change the fact that it did not claim to have in -
her ited the bor ders of the co lo nial power that ruled the ter rit ory
be fore it be came in de pend ent. In ter na tional law does not force a
State to ac cept the co lo nial bor ders even though for vari ous
reasons it never claimed that these were its bor ders, and agreed to
par ti tion of the co lo nial ter rit ory so that an other people liv ing
there could have their own State in the ter rit ory. The prin ciple cer -
tainly does not ap ply when the agree ment of the new State to par -
ti tion of the co lo nial ter rit ory fol lowed the view of the in ter na -
tional com munity that two sep ar ate States should be cre ated in the
ter rit ory that had been ad min istered by the de part ing man dat ory
power.
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he con flict between Is rael and Palestine, or more ac cur ately,
between the two Peoples, has per sisted for over a cen tury. A

tra gic re minder of the un bear able costs of this con flict is the deadly
Oc to ber 7 at tack by Hamas on Is rael, and the en su ing war, which
has led to hor rific con sequences, with thou sands of Is raelis and
Palestini ans killed, many severely in jured, and ex tens ive dam age to
the ci vil ian in fra struc ture in the Gaza Strip. In these cir cum -
stances, an im port ant ques tion arises: what role should in ter na -
tional law and in ter na tional tribunals play in mit ig at ing the grave
harm to all those in volved in the con flict?

The dis tinc tion between Is rael’s “policies and prac tices” and

the leg al ity of oc cu pa tion

One well-developed as pect within in ter na tional hu man it arian law
(jus in bello) is the ex am in a tion of the leg al ity of spe cific prac tices
and policies of the parties in volved, ir re spect ive of the con flict’s
ori gins. This ele ment is well ad dressed in the re cent Ad vis ory
Opinion  of the In ter na tional Court of Justice on the legal con -
sequences of Is rael’s oc cu pa tion. As is com mon in asym met ric war -
fare, the Court fo cuses ex clus ively on the ac tions of one party,
namely the State act or, an ap proach which cre ates an in her ent bias
and raises doubts about the fit of IHL norms to mod ern war fare. At
the same time, the de cision provides a com pre hens ive, and thus
im port ant legal ana lysis of cent ral as pects of Is rael’s “policies and
prac tices”. The Court ex plains why Is rael’s set tle ment poli cy, land
con fis ca tion, ex ploit a tion of nat ural re sources, and more are il leg -
al, as they vi ol ate the duty to ex er cise power for the be ne fit of the
local pop u la tion. Sub ject to the in her ent lim it a tions of IHL, this
part of the Ad vis ory Opin ion is sound and its valid ity stands re-
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gard less of one’s po s i tion on the con flict it self, its un der ly ing
causes, and pos sible res ol u tions. However, the second, more fun da -
mental as pect of the de cision, which ad dresses the leg al ity of the
oc cu pa tion it self, is more con ten tious.

An im port ant po ten tial role of in ter na tional law and in ter na -
tional tribunals is to as sist the parties to re solve the con flict by ex -
amin ing the leg al ity of their use of force (jus ad bellum). A find ing
that the use of force by one party is un jus ti fied and there fore il legal
could po ten tially as sist, even if only in dir ectly, in pav ing the way to
resolv ing the con flict. This as pect is at the heart of the Ad vis ory
Opin ion un der con sid er a tion here. The Court’s cent ral find ing is
that Is rael’s oc cu pa tion it self, ir re spect ive of the spe cific policies
and prac tices it em ploys, is il leg al. The Court as serts that the oc cu -
pa tion vi ol ates the Palestinian people’s right to self- de termin a tion,
a right which “can not be sub ject to con di tions on the part of the
oc cupy ing Power, in view of its char ac ter as an in ali en able right”
(para. 257). Con sequently, it de term ines that “Is rael has an ob lig a -
tion to bring an end to its pres ence in the Oc cu pied Palestinian
Ter rit ory as rap idly as pos sible” (para. 267). The im pli cit as sump -
tion of this ap proach is straight- for ward: the Court views Is rael as
the ag gressor, im ply ing that an end to the con flict de pends solely
on Is rael halt ing its un jus ti fied and thus il legal use of force against
the Palestini ans, par tic u larly by with draw ing from all Oc cu pied
Palestinian Ter rit ory.

The miss ing ana lys is: the oc cu pa tion and self-de fence

The use of for ce, in it self, is not in her ently il leg al. A coun try may
jus ti fi ably use for ce, which may res ult in tem por ary oc cu pa tion if
such meas ures are re quired for self-de fence against deadly at tacks.
From the Is raeli per spect ive, the oc cu pa tion is ne ces sary to pre-
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vent, in the ab sence of a peace agree ment, what le gendary
Foreign Minister Abba Eban re ferred to as “Auschwitz lines” . Sur -
pris ingly and without any ex plan a tion, the Court de cided to com -
pletely ig nore the pos sib il ity that the oc cu pa tion is a means of
self-defence. The Court men tions in passing that “Is rael’s writ ten
state ment […] con tained in form a tion on [its] se cur ity con cerns”
(para. 47), but it avoided ad dress ing these con cerns or even men -
tion ing their nature. This choice to ig nore the pos sib il ity that the
oc cu pa tion is aimed at and needed for self-de fence is in com pat ible
with both law and morality.

Is rael’s pro longed oc cu pa tion likely serves two pur poses: one,
which is im per miss ible, is the ac quis i tion of ter rit ory; the oth er,
which is per miss ible, is to ad dress se cur ity con cerns. It is ques tion -
able to con clude, as the Court did, that the oc cu pa tion is il legal
because “Israel’s se cur ity con cerns [can not] over ride the prin ciple
of the pro hib i tion of the ac quis i tion of ter rit ory by for ce” (para.
254). As long as the (tem por ary) ac quis i tion of ter rit ory is a side-
ef fect of the per miss ible pur pose, the oc cu pa tion may be jus ti fi -
able, sub ject to pro por tion al ity con straints, des pite the ex ist ence of
the ad di tion al, un jus ti fi able aim (this situ ation is re lated to the
doc trine of double ef fect in eth ic s). Is rael’s se cur ity con cerns can -
not jus tify the ac quis i tion of ter rit ory by for ce; but they may jus tify
con tinu ing the oc cu pa tion, un til the se cur ity con cerns are met.

The omis sion to con sider the pos sib il ity that the oc cu pa tion is
needed to meet Is rael’s se cur ity con cerns ap pears to be a de lib er ate
choice by the Court. Con sider, in this re spect, two as pects of the
de cision – one of form and the other of sub stance.

Re gard ing form, in de scrib ing the fac tual back ground of the
con flict, the Court is care ful to avoid men tion ing any ag gres sion
com mit ted by the Palestinian side, pos sibly as sum ing that such
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omis sion is es sen tial to avoid ad dress ing Is rael’s se cur ity con cerns.
For in stance, in de scrib ing the 1948 war, the Court wro te:

“On 14 May 1948, Is rael pro claimed its in de pend ence with ref er -
ence to the Gen eral As sembly res ol u tion 181(II); an armed con -
flict then broke out between Is rael and a num ber of Arab States,
and the Plan of Par ti tion was not im ple men ted.”
(para. 53)

The de scrip tion of an armed con flict that “then broke out”, as if it
was a force of nature rather than what it really was – an il legal use
of force against Is rael by the Palestini ans and the Arab coun tries
sup port ing them – serves the Court’s nar rat ive of ig nor ing the risks
to Is rael’s very ex ist ence. The same is true re gard ing the three
other ma jor rounds of vi ol ence in the re gion: the 1967 war is de -
scribed as a con flict that simply “broke out between Is rael and
neigh bor ing coun tries” (para. 57), again ig nor ing the fact that the
war res ul ted from ex pli cit threats against Is rael by Arab coun tries,
which were also trans lated into acts of ag gres sion. Sim il arly, the
Court stated that “in Oc to ber 1973, an other armed con flict broke
out between Egypt, Syr ia, and Is rael” (para. 60), omit ting any ref er -
ence to the iden tity of the ag gressors, namely the Arab coun tries.
Most im port antly, the Court used sim ilar lan guage when re fer ring
to the ter ror at tacks launched by Hamas: “fol low ing an in crease in
acts of vi ol ence from the West Bank in the early 2000s, Is rael began
build ing a ‘con tinu ous fence’” (para. 67). The Court re ferred here to
“acts of vi ol ence”, avoid ing the term ter ror and the fact that these
“acts of vi ol ence” res ul ted in the murder of more than 1,000 Is raeli
cit izens; and it chose to refer to the per pet rat ors as some mys ter i -
ous people “from the West Bank”, con ceal ing the fact that they
were or gan ized Palestinian mil it ant groups, who op er ated from
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areas un der Palestinian Au thor ity con trol fol low ing the Oslo Ac -
cords. This de lib er ate choice of words is telling.

The leg al ity of Is rael’s block ade of the Gaza Strip be fore

October 7

As for sub stance, the Court’s pro found mis take is il lus trated by its
legal ana lysis of the situ ation in the Gaza Strip be fore Oc to ber 7.
Ac cord ing to the Court, Is rael’s dis en gage ment from Gaza in 2005
did not end its oc cu pa tion, be cause, so goes the ar gu ment, Is rael
main tained ef fect ive con trol “over, inter alia, the air space and ter -
rit orial wa ters of Ga za, as well as its land cross ings at the bor ders,
[and] sup ply of ci vil ian in fra struc ture, in clud ing wa ter and elec tri -
city […]” (para. 89). Ac cord ing to the Court, even this type of oc cu -
pa tion is il leg al, as a mat ter of jus ad bellum, be cause it “im pairs
the en joy ment of [the Palestini ans’] right to self- de termin a tion”
(para. 241). Leav ing aside the de bate whether Is rael re mained an
oc cupy ing power, my in terest here is with the con clu sion that the
Court de rived from this find ing, namely that this form of (so-c alled
“func tion al”) oc cu pa tion was in her ently il leg al.

I sug gest that this ap proach con tra dicts ba sic com mon sense.
To see why, a brief re minder of the re cent his tory of the Gaza Strip
is in or der. In 2005, Is rael uni lat er ally up rooted all its set tle ments
in Gaza and ended its con trol over this 360 square-kilo meter area
(which is sup posed to be part of the fu ture Palestinian State, along
with the 5,800 square-kilo meter area known as the West Bank). Is -
rael’s dis en gage ment gran ted Egypt ex clus ive con trol over Ga za’s
south ern bor der, bey ond Is rael’s reach. Is rael handed power in Gaza
to the Palestinian Au thor ity, led by the PLO, the rep res ent at ive of
the Palestinian People (the en tity which also rules parts of the
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West Bank, ac cord ing to the 1993 Oslo Ac cord s). However, in 2007,
Hamas took con trol of the Gaza Strip (after win ning the elec tions
there), mur der ing hun dreds of PLO of fi cials and sup port ers. Since
then, Hamas and other ter ror ist or gan iz a tions have launched con -
stant at tacks against Is rael, im pos ing life- threat en ing risks on
nearly 100,000 people liv ing in Is rael’s West ern Negev. While Is rael
al lowed thou sands of Palestini ans to enter Is rael for work, it also
im posed a block ade on the bor ders it con trols. This meas ure was
de signed to pre vent Hamas from ob tain ing weapons, while al low -
ing sup plies for the ci vil ian pop u la tion. However, as tra gic ally re -
vealed on Oc to ber 7, 2023, this meas ure proved fu tile. The bor der
between the Gaza Strip and Egypt was ef fect ively breached, en -
abling Hamas to ob tain a vast num ber of weapons. It turned the
Gaza Strip into a fort ress and trained its army of 50,000 strong mil -
it ants to at tack Is rael, a plan ul ti mately car ried out on Oc to ber 7.

Given these facts, the Court’s ap proach is wrong on two main
levels. As sume, coun ter - fac tu ally, that Is rael’s con trol over part of
the bor ders of the Gaza Strip is suf fi cient to clas sify it as an
occupying power.   One dif fi culty is the Court’s rul ing that it was
im per miss ible for Is rael – in terms of jus ad bellum  – to take the
meas ures it did from 2007 un til the war. As in dic ated, these meas -
ures could not have achieved any aim other than meet ing Is rael’s
most ur gent se cur ity con cerns. The find ing that Is rael was not al -
lowed to em ploy even the very mild meas ures it did, ir re spect ive of
whether they were pro por tional or not, simply be cause they some -
how “im pair the en joy ment [of the Palestini ans] of the right to
self-determination” is hard to un der stand even if it were made be -
fore the Oc to ber 7 mas sacre. Mak ing such a rul ing, as the Court did,
after Hamas com mit ted the very hor rors that Is rael’s “oc cu pa tion”
was aimed at pre vent ing, prov ing that Is rael’s se cur ity con cerns are
real, casts doubt on the Court’s im par ti al ity.
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But the Court’s even more troub ling mis take is one that has a
dir ect ef fect on the ana lysis re gard ing the leg al ity of the oc cu pa -
tion of the West Bank. The case of the Gaza Strip il lus trates, in the
most tra gic way, the con sequences of Is rael uni lat er ally end ing the
oc cu pa tion, without a peace agree ment. The Is raeli gov ern ment
was right in bring ing an end to the oc cu pa tion of the Gaza Strip. It
was wrong, however, in do ing so without any agreed-upon ar range -
ments with the Palestinian Au thor ity, which would have put in
place safe guards to en sure that these ar range ments are ful filled.
The Court’s find ing that Is rael must re peat the 2005 dis en gage -
ment and im ple ment it uni lat er ally in the West Bank, and that it is
even denied the power to limit the Palestini ans’ abil ity to bring
weapons into the area, as this would amount to a con tinu ation of
the oc cu pa tion which is ab so lutely pro hib ited, is, to use an un der -
state ment, un sound.

The way for ward: the role of the ICJ in achiev ing peace

The ap proach re flec ted in the ICJ Opin ion as sumes that all it takes
for restor ing justice and resolv ing the con flict is for Is rael to end
the oc cu pa tion. This simplistic po s i tion is not only leg ally flawed
but also polit ic ally coun ter pro duct ive. It is an ap proach that is re -
jec ted by an over whelm ing ma jor ity of the Jews in Is rael, from all
sides of the polit ical spec trum. The many Is raelis (prob ably around
one-half of the pop u la tion) who strongly sup port the cause of ful -
filling the Palestini ans’ right to self- de termin a tion, are also ra -
tional in di vidu als, who care for their lives, and thus just as strongly
ob ject to a uni lat eral with drawal from the West Bank, without a
peace agree ment.

To as sist in resolv ing the con flict, what is needed is a much
more nu anced, well-in formed ap proach, which ad dresses the just
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con cerns of both sides. The cur rent Is raeli gov ern ment should be
cri ti cized for its prin cipled ob jec tion to the es tab lish ment of a
Palestinian State next to the State of Is rael. Sim il arly, the
Palestinian lead er ship should be cri ti cized for its prin cipled ob jec -
tion to the ex ist ence of Is rael as a Jew ish and demo cratic State, and
for se cur ity ar range ments that will min im ize the risk of a re peat of
the Gaza Strip scen ario. Both sides should be pushed to re sume ne -
go ti ations in good faith and to ac cept the prin ciple of two States.
The Ad vis ory Opin ion is a missed op por tun ity in push ing both
sides to wards the in ev it able two-states solu tion.

In my view, the Court should have ruled that Is rael is per mit ted
to con tinue the oc cu pa tion, as long as two con di tions are met: first,
its prac tices and policies are com pat ible with IHL; and second, the
Is raeli gov ern ment ex pli citly de clares that the oc cu pa tion is a pro -
vi sional meas ure of self-de fence and that it is com mit ted to the es -
tab lish ment of a Palestinian State in this ter rit ory, next to Is rael,
sub ject to a peace agree ment.

References

1. ICJ, Legal Consequences arising from the Policies and Practices of Israel in the Occupied
Palestinian Territory, including East Jerusalem, Advisory Opinion of 19 July 2024.

2. Interview with Abba Eban, ‘“Die Sackgasse Ist Arabisch”’ Der Spiegel (26 January
1969), https://www.spiegel.de/politik/die-sackgasse-ist-arabisch-a-f7cf470e-0002-
0001-0000-000045861331?context=issue.

3. Marko Milanovic, ‘ICJ Delivers Advisory Opinion on the Legality of Israel’s
Occupation of Palestinian Territories’ (2024) EJIL:Talk!.

The Leg al ity of the Oc cu pa tion and the Prob lem of Double Ef fect

68

https://www.spiegel.de/politik/die-sackgasse-ist-arabisch-a-f7cf470e-0002-0001-0000-000045861331?context=issue
https://www.spiegel.de/politik/die-sackgasse-ist-arabisch-a-f7cf470e-0002-0001-0000-000045861331?context=issue


Ardi Imseis

A Seis mic Change
Ser i ous Breaches of Fun da mental Norms of In ter na tional Law in

Oc cu pied Ter rit ory and the Col lapse of the Jus ad Bel lum/Jus in Bello
Dis tinc tion

https://verfassungsblog.de/a-seismic-change/




t is no un der state ment to say that the 19 July 2024 ICJ Ad vis ory
Opinion  (“Opinion”) con cern ing the “Legal Con sequences

Arising from the Policies and Prac tices of Is rael in the Oc cu pied
Palestinian Ter rit ory, in clud ing East Jerusalem”  constitutes a seis -
mic change in the in ter na tional law and prac tice on the ques tion of
Palestine. In one fell swoop, the ICJ has shif ted what was hitherto
an al most ex clus ive fo cus of the in ter na tional com munity on how
Israel has ad min istered its 57-year oc cu pa tion of the Oc cu pied
Palestinian Ter rit ory (OPT) un der In ter na tional Hu man it arian Law
(IHL) and In ter na tional Hu man Rights Law (IHRL), to the re quire -
ment that Is rael end its oc cu pa tion of that ter rit ory as “rap idly as
pos sible”. In re ceiv ing the Ad vis ory Opin ion through Res ol u tion
ES -10/24 of 18 Septem ber 2023, the Gen eral As sembly has de man -
ded:

“that Is rael brings to an end without delay its un law ful pres ence
in the Oc cu pied Palestinian Ter rit ory, which con sti tutes a wrong -
ful act of a con tinu ing char ac ter en tail ing its in ter na tional re -
spons ib il ity, and do so no later than 12 months from the ad op tion
of the present res ol u tion.”

This shift from what I have called the “ma na geri al” and
“humanitarian” ap proach of the United Na tions on the OPT to one
that is emancipatory in out look, is the single most im port ant
takeaway of the case.  At last, the in ter na tional com munity has set
a spe cific dead line by which Is rael must with draw from the OPT.

It is now in con test able that Is rael’s pres ence in the OPT is not
merely un law ful, but – be ing an on go ing use of force – amounts to
an ag gres sion of a con tinu ing char ac ter against the ter rit orial in -
teg rity and polit ical in de pend ence of the State of Palestine and a
vi ol a tion of the right of the Palestinian people to self- de termin a-

I
1

2

Ardi Imseis

71



tion con trary to the UN Charter and gen eral in ter na tional law.  As
jus cogens norms, neither of these vi ol a tions can be jus ti fied un der
any cir cum stance, in clud ing on grounds of purported “security” or
“self-de fence”. Not only is Is rael un der an un am bigu ous ob lig a tion
to end its il legal pres ence in the OPT un con di tion ally, totally, “as
rap idly as pos sible” and “without delay” (i.e. by 17 Septem ber 2025)
in line with the Law of State Re spons ib il ity, but it must also make
full re par a tion for dam age caused to any nat ural or legal per sons
con cerned go ing back to 1967, in clud ing resti tu tion, com pens a tion
and sat is fac tion (Opin ion, paras. 270, 285). Fur ther more, third
States and in ter na tional or gan iz a tions, in clud ing the United Na -
tions, are un der an ob lig a tion to not re cog nize as legal the situ -
ation arising from Is rael’s con tin ued pres ence in the OPT, nor
render aid or as sist ance in the main ten ance of that situ ation
(Opin ion, para. 285). The scope of these lat ter ob lig a tions is very
broad, and cuts across a host of bi lat eral and mul ti lat eral re la tions
with Is rael, both pub lic and private. This in cludes mil it ary,
economic, polit ic al, aca dem ic, so cial, and cul tural re la tions that
“en trench” or even merely “con cern” Is rael’s con tin ued il legal
pres ence in the OPT or in any way im pede the Palestinian people’s
right to self- de termin a tion res ult ing from that il legal pres ence
(Opin ion, paras. 278, 279). In short, the ICJ has provided a boon to
the Palestine free dom and an ti -a partheid move ment by re af firm ing
the ob lig a tion of all States to dis tin guish in their deal ings with Is -
rael between the OPT and Is rael.

An im plied col lapse of the jus ad bel lum with the jus in bel lo?

But bey ond the Palestine ques tion, as such, the Opin ion is not able
for an other thing upon which only a few schol ars, in clud ing my self,
have written.  It rep res ents the first time an in ter na tional ju di cial
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au thor ity has broached the sub ject of whether and un der what
circumstances a bel li ger ent oc cu pa tion of for eign ter rit ory not oth -
er wise tain ted by an ini tial il legal use of force (an open ques tion in
this case, which the Court did not deal with) can be come un law ful
over time. In so do ing, it has dared to tread, if only im pliedly, upon
a re ceived wis dom of in ter na tional law that holds as sac rosanct the
fun da mental dis tinc tion between the law gov ern ing the use of
force (jus ad bellum) and the law gov ern ing how force is used in
armed con flict, in clud ing the law of bel li ger ent oc cu pa tion (jus in
bello).

The con ven tional wis dom re quires the dis tinc tion between the
ad bellum and in bello law on the the ory that to col lapse them
would frus trate the ob ject and pur pose of IHL, which is to limit the
means and meth ods of armed con flict and to pro tect per sons who
are not, or are no longer, dir ectly par ti cip at ing in hos til it ies. Be -
cause of its hu man it arian pur pose, IHL and its ap plic a tion must re -
main ag nostic as to who is leg ally to blame for the com mence ment
and con tinu ation of armed con flict un der the ad bel lum law. If it
were oth er wise, so goes the think ing, the in cent ive of parties to an
armed con flict to abide by the in bello law would be re duced un der
the weight of com pet ing ac cus a tions of ag gress ive war, thereby
resulting in greater harm dur ing the course of hos til it ies to per sons
oth er wise en titled to be treated hu manely in line with the in bello
rules.

In the past, mem bers of the Court have main tained re spect for
this fun da mental dis tinc tion in their con sid er a tion of situ ations of
bel li ger ent oc cu pa tion. For ex ample, in Armed Activities (DRC v.
Uganda)  the dis tinc tion was af firmed, in part, by Judge Kooji mans
where he opined in obiter dictum that: “[i]t goes without say ing that
the out come of an un law ful act is tain ted with illegality.  The oc cu -
pa tion res ult ing from an il legal use of force be trays its ori gin but
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the rules gov ern ing its re gime do not char ac ter ize the ori gin of the
res ult as law ful or un law ful” (Sep ar ate Opin ion of Judge
Koojimans , para. 60).

In the Opin ion, the Court ap pears to con tinue this ap proach.
This is evid ent in para. 251, where the Court ex pressly re calls the
dis tinc tion between the jus ad bellum and the jus in bello, in dic at ing
that “the former rules de term ine the leg al ity of the con tin ued pres -
ence of the oc cupy ing Power in the oc cu pied ter rit ory; while the
lat ter con tinue to ap ply to the oc cupy ing Power, re gard less of the
leg al ity or il leg al ity of its pres ence”. The Court ac cord ingly
determines that “[i]t is the former cat egory of rules and prin ciples
re gard ing the use of for ce, to gether with the right of peoples to
self-determination, that the Court con siders to be ap plic able to its
reply to the” ques tion of how Is rael’s policies and prac tices af fect
the legal status of its oc cu pa tion of the OPT (i bid.). So far so good.

So where does the col lapse of the fun da mental dis tinc tion ap -
pear in the Opin ion? Simply put, it arises from the fact that the
base upon which the Court con cludes that Is rael’s con tin ued
presence in the OPT is unlawful ad bellum rests on its prior eval u -
ation of un der ly ing policies and prac tices of Is rael in the OPT in
bello. In short, it is the cu mu lat ive ef fect of dis crete vi ol a tions over
time of the jus in bello that res ults in the over all con clu sion that Is -
rael’s con tin ued pres ence in the OPT is vi ol at ive of two fun da -
mental norms of in ter na tional law of erga omnes character and is
there fore un law ful as a mat ter of the jus ad bellum: namely, the
inadmissibility of the ac quis i tion of ter rit ory by for ce, and the vi ol -
a tion of a people’s right to self- de termin a tion (Opin ion, para. 261).

To be fair, the Court is not the pro gen itor of the im plied col -
lapse between the jus ad bellum and the jus in bello. Rather, the
Court is merely a pris oner of the facts and law be fore it. And,
broadly speak ing, it ad eptly handles these facts and this law in
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three sep ar ate but con nec ted steps that have con foun ded at least
one commentator  but which, if fol lowed care fully, make em in ent
legal sense. A sum mary of the Court’s three step ap proach –
tracking closely the or der of the ques tions put to it by the Gen eral
As sembly in res ol u tion 77/247 of 30 Decem ber 2022 – is as fol lows.

(1) The Court com mences its sub stant ive ana lysis of the ques -
tions put to it by not ing that un der IHL “oc cu pa tion is a tem por ary
situ ation to re spond to mil it ary ne ces sity, and it can not trans fer
title of sov er eignty to the oc cupy ing Power” (Opin ion, para. 105). It
then ex am ines the leg al ity of vari ous Is raeli policies and prac tices
in the OPT. This as sess ment is rooted, first and fore most, in Is rael’s
il legal set tle ment policy – a vi ol a tion of Art icle 49 of the Fourth
Geneva Con ven tion (Opin ion, paras. 111-119). From there, among
the other policies and prac tices de term ined by the Court to be il -
leg al, all of which are con nec ted to the set tle ment poli cy, are the
fol low ing:

Con fis ca tion or re quis i tion ing of Palestinian land in vi ol a -
tion of Art icles 46, 52, and 55 of the 1907 Hague Reg u la -
tions (Opin ion, paras. 120-123);
ex ploit a tion of Palestinian nat ural re sources in vi ol a tion of
Art icle 55 of the 1907 Hague Reg u la tions (Opin ion, paras.
124-133);
ex ten sion of Is raeli law and reg u lat ory au thor ity in the OPT
in vi ol a tion of Art icle 43 of the 1907 Hague Reg u la tions and
Art icle 64 of the Fourth Geneva Con ven tion (Opin ion,
paras. 134-141);
for cible trans fer of the Palestinian pop u la tion in vi ol a tion
of Art icle 49 of the Fourth Geneva Con ven tion (Opin ion,
paras. 142-147);
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fail ure to pro tect and en sure Palestinian rights to life, hu -
mane treat ment and free dom from vi ol ence in vi ol a tion of
Art icle 46 of the 1907 Hague Reg u la tions and Art icle 27 of
the Fourth Geneva Con ven tion (Opin ion, paras. 148-157).

(2) Far from amount ing merely to dis crete vi ol a tions of the in bello
law, the Court then moves on to con sider their cu mu lat ive ef fect
over 57-years. It in dic ates, in no un cer tain terms, that Is rael’s
policies and prac tices “amount to an nex a tion of large parts” of the
OPT be cause they “are de signed to re main in place in defi n itely and
to cre ate ir re vers ible ef fects on the ground” (Opin ion, para. 173). It
then con cludes that “to seek to ac quire sov er eignty over an
occupied territory, as shown by the policies and prac tices ad op ted
by Is rael in East Jer u s alem and the West Bank, is con trary to the
prohibition of the use of force in in ter na tional re la tions and its co -
rol lary prin ciple of the non-ac quis i tion of ter rit ory by for ce” (Opin -
ion, para. 179).

As part of this step, the Court then turns to as sess ing whether
Is rael’s “le gis la tion and meas ures” re lated to its “policies and prac -
tices” in the OPT are “dis crim in at ory” (Opin ion, paras. 180-184).
For this, it ne ces sar ily turns to IHRL, without abandon ing the
overall context of the jus in bello within which that law must be in -
ter preted given Is rael re mains an oc cupy ing Power in the ter rit ory.
Ap ply ing this frame work, the Court de term ines that “the re gime of
com pre hens ive re stric tions im posed by Is rael on Palestini ans in
the Oc cu pied Palestinian Ter rit ory” – in clud ing on res id ency
rights, free dom of move ment and de moli tion of prop erty – “con sti -
tutes sys temic dis crim in a tion based on, inter alia, race, re li gion or
eth nic ori gin, in vi ol a tion of Art icles 2, para graph 1, and 26 of the
IC CPR, Art icle 2, para graph 2, of the ICESCR, and Art icle 2 of
CERD” (Opin ion, paras. 192-223). Not los ing sight of the found a-
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tional prob lem of the set tle ments, the Court ob serves “that Is rael’s
le gis la tion and meas ures im pose and serve to main tain a
near-complete sep ar a tion in the West Bank and East Jer u s alem
between the set tler and Palestinian com munit ies”, lead ing it to
con clude “that Is rael’s le gis la tion and meas ures con sti tute a breach
of Art icle 3 of CERD” by which States parties – in clud ing Is rael –
“particularly condemn ra cial se greg a tion and apartheid and un der -
take to pre vent, pro hibit and erad ic ate all prac tices of this nature in
ter rit or ies un der their jur is dic tion.” (Opin ion, paras. 224-229).

A fi nal part of this stage of the Court’s ana lysis is its opin ion
con cern ing self- de termin a tion. Build ing on its de term in a tion in
East Timor , sub sequently af firmed in the Wall  and
Chagos   opinions, that the ob lig a tion to re spect self- de termin a -
tion of peoples is of erga omnes char ac ter, the Court in dic ates for
the first time that “in cases of for eign oc cu pa tion such as the
present case, the right to self- de termin a tion con sti tutes a per emp -
tory norm of in ter na tional law” (Opin ion, paras. 230-235). Set
against this jus in bello frame of ref er ence (i.e. “in cases of for eign
oc cu pa tion”), the Court then de term ines after care ful ana lysis that
“Is rael’s un law ful policies and prac tices” that it has re viewed un der
the in bello law “are in breach of Is rael’s ob lig a tion to re spect the
right of the Palestinian people to self- de termin a tion” (Opin ion,
para. 243).

(3) At this stage, the Court does not have very far to go to come
full circle with its ana lys is. It re calls that “the Is raeli policies and
prac tices” that it has as sessed to be in vi ol a tion of the jus in bello
“have brought about changes in the phys ical char ac ter, legal status,
demo graphic com pos i tion and ter rit orial in teg rity of the Oc cu pied
Palestinian Ter rit ory” and that “[t]hese changes mani fest an in ten -
tion to cre ate a per man ent and ir re vers ible Is raeli pres ence in the
Oc cu pied Palestinian Ter rit ory” in vi ol a tion of the jus ad bellum
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(Opin ion, para. 252). The Court then cor rectly af firms that “oc cu pa -
tion can not be used in such a man ner as to leave in defi n itely the
oc cu pied pop u la tion in a state of sus pen sion and un cer tainty,
deny ing them their right to self- de termin a tion while in teg rat ing
parts of their ter rit ory into the oc cupy ing Power’s own ter rit ory”
(Opin ion, para. 257). It then con cludes that:

“The sus tained ab use by Is rael of its po s i tion as an oc cupy ing
Power, through an nex a tion and an as ser tion of per man ent con trol
over the Oc cu pied Palestinian Ter rit ory and con tin ued frus tra tion
of the right of the Palestinian people to self- de termin a tion,
violates fundamental prin ciples of in ter na tional law and renders
Is rael’s pres ence in the Oc cu pied Palestinian Ter rit ory un law ful.”
 (para. 261)

In sum, the Court es sen tially an swers the fol low ing ques tion that I
have set out in vari ous forms in my writ ings over the years, as fol -
lows: Where a pro longed oc cu pant en gages in ser i ous vi ol a tions of
IHL, in clud ing with con sequences that sys tem at ic ally vi ol ate cer -
tain of its ob lig a tions erga omnes an d/or ob lig a tions of a jus cogens
char ac ter un der gen eral in ter na tional law derog a tion from which is
not per mit ted, how can it be said that the re gime of force main tain -
ing the situ ation thus re mains “legal”?

In short, as af firmed by the Court, it can ’t.

Ripple e� ects

Aside from the ground break ing im pact the Opin ion will have for
the in ter na tional law on the ques tion of Palestine, there is little
doubt that it has clear im plic a tions for other situ ations of pro -
longed for eign mil it ary oc cu pa tion. The most ob vi ous of these are
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the situ ations in the oc cu pied Syr ian Golan Heights and the oc cu -
pied West ern Saha ra. In both of those cases the oc cupy ing Powers –
Is rael and Mo roc co, re spect ively – have pur sued many of the same
(and some times identic al) struc tural vi ol a tions of the jus in bello
with the aim of frus trat ing self- de termin a tion of the pro tec ted
pop u la tion and an nex ing its ter rit ory in vi ol a tion of the jus ad
bellum. It re mains to be seen what the in ter na tional com munity
does in those situ ations in light of this Opin ion.
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n its re cent Ad vis ory Opinion , the In ter na tional Court of
Justice held that Is rael’s policies aimed at the as ser tion of per -

man ent con trol over the West Bank, mani fes ted primar ily in the
set tle ment en ter prise, amount to the an nex a tion of large parts of
the West Bank.   Is rael’s an nex a tion ist policies, the Court con -
cluded, vi ol ated the in ter na tional pro hib i tion against the use of
force and its co rol lary prin ciple of the non-ac quis i tion of ter rit ory
by for ce, as well as the right of the Palestinian people to self-
determination.  The Court then pro ceeded to con clude that Is rael’s
vi ol a tion of these in ter na tional norms renders Is rael’s con tin ued
pres ence in the Oc cu pied Palestinian Ter rit ory (OPT) un law ful, giv -
ing rise to a duty of Is rael to ter min ate such pres ence “as rap idly as
pos sible”. Re ject ing this ana lys is, Judges Tomka, Ab ra ham, and
Aure scu poin ted to “a miss ing link” in the reas on ing of the Court,
main tain ing that “we do not see how we can go from the find ing
that the an nex a tion policy pur sued by the oc cupy ing Power is il -
legal to the as ser tion that the oc cu pa tion it self is illegal”.

I will as sume, as did sev eral of the Judges, that the Court’s de -
term in a tion that the con tin ued pres ence of Is rael in the West Bank
is un law ful is tan tamount to a de term in a tion that the Is raeli oc cu -
pa tion of that ter rit ory is il leg al. As this de term in a tion was not
premised on a find ing that the oc cu pa tion was unlawfully born, I
will pro ceed from the as sump tion that the Is raeli oc cu pa tion ini -
tially res ul ted from the law ful use of force by Is rael in self-de fence.

At tempt ing to bridge the gap between the il leg al ity of the an -
nex a tion and the il leg al ity of the oc cu pa tion, sev eral of the Judges
con cur ring with the Opin ion as ser ted that Is rael’s an nex a tion
policies render the oc cu pa tion a vi ol a tion of the in ter na tional pro -
hib i tion against the use of force. I ar gue that the Court’s
determination that the con tin ued pres ence of Is rael in the West
Bank is un law ful finds no basis in the pro hib i tion against the use of
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force. Moreover, the Court’s de term in a tion cir cum vents the Law of
State Re spons ib il ity.

But first a word on the sig ni fic ance of the concept of il legal oc -
cu pa tion. The il leg al ity of an oc cu pa tion elim in ates the dis tinc tion
between le git im ate and il le git im ate in terests of the oc cu pi er. A
policy aimed at the an nex a tion of an oc cu pied ter rit ory clearly ad -
vances the lat ter. But cir cum stances un der ly ing a law ful use of
force in self-de fence res ult ing in an oc cu pa tion typ ic ally give rise
also to le git im ate se cur ity in terests that an oc cu pier may pro mote
by main tain ing the oc cu pa tion and ne go ti at ing the terms of its
termination.  An oc cu pa tion be com ing il legal renders such in -
terests leg ally im ma ter i al. Il leg al ity of the oc cu pa tion spells a duty
of the oc cu pier to with draw from the oc cu pied ter rit ory un con di -
tion ally and “as rap idly as pos sible” (Ad vis ory Opin ion, paras. 261,
267), re gard less of grave risks to its na tional se cur ity, which may
res ult from such withdrawal. 

The in ter na tional pro hib i tion against the use of force

Sev eral of the Judges took the view that the con tin ued Is raeli oc cu -
pa tion of the West Bank amoun ted to a vi ol a tion by Is rael of the
pro hib i tion against the use of force.  Ac cord ing to this view, the
leg al ity of the use of force that is in her ent in a bel li ger ent oc cu pa -
tion is gov erned by jus ad bellum, which con sists in the in ter na -
tional pro hib i tion against the use of force and its ex cep tions un der
the UN Charter. In the ab sence of Se cur ity Coun cil authorization,
jus ad bellum al lows a state to oc cupy for eign ter rit ory only as an
ex ten sion of the self-de fence ex cep tion to the pro hib i tion against
the use of force.  The bound ar ies of this ex cep tion are de lin eated by
the re quire ments of ne ces sity and pro por tion al ity. An oc cu pa tion
that ex ceeds these bound ar ies can no longer be jus ti fied un der the
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self-de fence ex cep tion and is there fore il legal un der the pro hib i -
tion against the use of force.

Ad dress ing the scope of the self-de fence li cence for oc cu pa tion,
Judge Yusuf noted, “the self-de fence ra tionale can not be in voked
against a po ten tial or fu ture threat that might em an ate from the
oc cu pied territory”.   Judge Char les worth took a sim ilar position.  
This view seems in con sist ent with UN Se cur ity Coun cil Res ol u tion
242, which ties a with drawal of Is rael from oc cu pied ter rit or ies to
the “es tab lish ment of a just and last ing peace in the Middle East” .
Judges Nolte and Clev e land offered a broader con struc tion of the
self-de fence ex cep tion, al low ing the oc cu pier “to en sure that re -
main ing rel ev ant threats war rant ing the on go ing use of force in
self-de fence are not re vived; to ne go ti ate, in good faith, an ar -
range ment lay ing down the con di tions for a com plete with drawal
in ex change for se cur ity guarantees”.  They noted, however, that
the self-de fence jus ti fic a tion for the oc cu pa tion is lost when the
oc cu pa tion “is ab used for the pur pose of an nex a tion and sup pres -
sion of the right to self-determination”.   The above men tioned
Judges agreed that by be com ing a vehicle for pro mot ing an nex a tion
the Is raeli oc cu pa tion ex ceeded the self-de fence ex cep tion and
thereby be came an un law ful use of force. 

Ac cord ing to this ap proach, the li cence gran ted to an oc cu pier
under jus ad bellum to ad vance le git im ate se cur ity in terests by
main tain ing the oc cu pa tion de pends on the oc cu pier not ex ploit ing
the oc cu pa tion to also ad vance il le git im ate in terests that con cern
annexation.   This ap proach seems in con sist ent with the ap plic a -
tion of jus ad bel lum to situ ations that do not in volve occupation. 
Con sider the case of a State that has law fully re sor ted to war
having sustained an armed attack.  In the course of the war, the at -
tacked State pur sues mil it ary op er a tions aimed at pro mot ing in -
terests that are alien to the law of self-de fence and thereby ex ceeds
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the ne ces sity bound ary of the right to self-de fence. Such con duct
amounts to the vi ol a tion of the pro hib i tion against the use of force
by the at tacked State, which would gen er ate legal con sequences
un der the Law of State Re spons ib il ity. But this vi ol a tion does not
give rise to a duty of the at tacked State to cease pro mot ing the
lawful ends of self-defence through the use of force. The right to
self-de fence does not be come void and the le git im ate in terests as -
so ci ated with it do not be come leg ally im ma ter ial only be cause the
at tacked state ad vanced il le git im ate ends as well.

There is no reason to as sume that the right to self-de fence
lends it self to for feit ure more read ily un der cir cum stances of oc cu -
pa tion than in other situ ations gov erned by jus ad bellum. Hence,
jus ad bellum does not de prive an oc cu pier that used a law fully cre -
ated oc cu pa tion to ad vance both le git im ate in terests (se cur ity) and
il le git im ate in terests (an nex a tion) of the right to self-de fence as
grounds for pro mot ing the former. In ter na tional law re sponds to
the use of an oc cu pa tion as a plat form for an nex a tion through the
ap plic a tion of the Law of State Re spons ib il ity, not through a con -
struc tion of the right to self-de fence that equates ex ceed ing the
bound ar ies of this right with for feit ing it. An nex a tion ist policies,
con sist ing of the oc cu pi er’s re fusal to ne go ti ate in good faith the
ter min a tion of the oc cu pa tion and of ac tions on the ground aimed
at per petu at ing the oc cu pa tion, vi ol ate the pro hib i tion on the use
of for ce, and the con sequences of such vi ol a tion un der the Law of
State Re spons ib il ity are dis cussed be low.

The as ser tion that jus ad bellum may pro hibit law fully cre ated
oc cu pa tion also stands in ten sion with the defin i tion of “acts of ag -
gres sion” ad op ted in UN Gen eral As sembly Res ol u tion 3314  (“Res -
ol u tion 3314”) and sub sequently af firmed in the Rome Stat ute of
the In ter na tional Crim inal Court (Article 8  bis). “Acts of ag gres -
sion” do not amount, in them selves, to the “crime of
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aggression”.   The defin i tion of “acts of ag gres sion” is closely
linked to the pro hib i tion against the use of force in in ter na tional
law.  Res ol u tion 3314 and the Rome Stat ute list among the acts
that qual ify as “acts of ag gres sion” the “in va sion or at tack by the
armed forces of a State of the ter rit ory of an other State, or any mil -
it ary oc cu pa tion, how ever tem por ary, res ult ing from such in va sion
or at tack, or any an nex a tion by the use of force of the ter rit ory of
an other State or part thereof” . This pro vi sion in cludes within the
cat egory of “acts of ag gres sion” any an nex a tion of oc cu pied
territory regardless of whether or not the oc cu pa tion was born
through an un law ful use of force. The char ac ter iz a tion of the oc cu -
pa tion itself as an act of ag gres sion ap pears to be re stric ted,
however, to oc cu pa tion born through an un law ful use of force (“res -
ult ing from … in va sion or attack”).  Char ac ter iz ing a law fully cre -
ated oc cu pa tion as an act of ag gres sion be cause of at tempts by the
oc cu pier to as sert per man ent con trol over the oc cu pied ter rit ory
would typ ic ally be linked to the dur a tion of the oc cu pa tion. Yet the
dur a tion of the oc cu pa tion was con sidered im ma ter ial for the pur -
pose of char ac ter iz ing an oc cu pa tion as an act of ag gres sion (“…
how ever tem por ary”), which sug gests that such char ac ter iz a tion
de pends only on the cir cum stances un der ly ing the form a tion of the
oc cu pa tion.

Res ol u tion 3314 and the Rome Stat ute ex tend the cat egory of
“acts of ag gres sion” also to “[t]he use of armed forces of one State
which are within the ter rit ory of an other State with the agree ment
of the re ceiv ing State, in con tra ven tion of the con di tions provided
for in the agree ment or any ex ten sion of their pres ence in such ter -
rit ory bey ond the ter min a tion of the agreement” . This pro vi sion
does not refer to law fully cre ated oc cu pa tion either. Rather, it
concerns, among oth ers, oc cu pa tion cre ated by il legal use of force
con sist ing of the re fusal on the part of for eign armed forces to
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with draw from ter rit ory once the in vit a tion ex ten ded to them by
the sov er eign has ex pired.

The law of state re spons ib il ity

The leap from il legal an nex a tion to il legal oc cu pa tion cir cum vents
the Law of State Re spons ib il ity, which is the body of sec ond ary
norms of in ter na tional law that de term ine the con sequences of the
breach of primary in ter na tional norms. Hav ing con cluded that Is -
rael’s an nex a tion of the West Bank vi ol ated the pro hib i tion against
the use of force and the right of the Palestinian people to
self-determination, the Court did not dir ectly pro ceed to ex am ine
whether the legal con sequences of these violations give rise un der
the Law of State Re spons ib il ity to a duty of Is rael to with draw from
the oc cu pied ter rit ory. The reason for the Court’s re jec tion of a
straight for ward ap plic a tion of sec ond ary norms to the vi ol a tion of
primary norms ap pears to be that such ana lysis would not ac com -
mod ate a duty of Is rael to ter min ate the occupation.

The Law of State Re spons ib il ity, co di fied by the In ter na tional
Law Com mis sion (ILC) in its Draft Art icles on the Re spons ib il ity of
States for In ter na tion ally Wrong ful Acts  (“Draft Art icles”), re -
quires a State to first cease its in ter na tion ally wrong ful con duct, if
it is con tinu ing (Draft Articles, Art icle 30). The an nex a tion ist
policies of Is rael that vi ol ate the pro hib i tion against the use of
force and the right of the Palestinian people to self- de termin a tion
con sist of the re fusal of the oc cu pier to ne go ti ate, in good faith, the
end of oc cu pa tion and of ac tions on the ground aimed at per petu -
at ing the oc cu pa tion, primar ily mani fes ted in the set tle ment en ter -
prise. The ob lig a tion of ces sa tion per tains to these unlawful forms
of con duct and en tails a duty of the oc cu pier to ne go ti ate in good
faith a polit ical solu tion that would end the oc cu pa tion and to
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cease all ac tions that pro mote an nex a tion (Joint Opin ion of Judges
Tomka, Ab ra ham, and Aure s cu, para. 30; Zemach , pp. 336-37).
However, such du ties are by no means tan tamount to an ob lig a tion
to with draw from the oc cu pied ter rit ory un con di tion ally.

The Law of State Re spons ib il ity also re quires a State “to make
full re par a tion for the in jury caused by the in ter na tion ally wrong ful
act” (Draft Art icles, Art icle 31). The primary form of re par a tion is
resti tu tion (Draft Art icles, Art icle 34). The ILC defined the ob lig a -
tion to make resti tu tion as a duty “to re-es tab lish the situ ation
that ex is ted be fore the wrong ful act was com mit ted” (Draft
Articles, Art icle 35). This defin i tion does not sup port a duty of an
oc cu pier to with draw from the oc cu pied ter rit ory where the oc cu -
pa tion has been es tab lished be fore the vi ol a tion of in ter na tional
law by the oc cu pi er. Rather, resti tu tion un der the said cir cum -
stances con cerns the re-es tab lish ing of the status quo ante that ex -
is ted dur ing the state of oc cu pa tion and be fore the wrong ful act.
Hence, an at tempt on the part of an oc cu pier to an nex the oc cu pied
ter rit ory, a con duct that fol lows the es tab lish ment of oc cu pa tion,
does not res ult in a duty of the oc cu pier to end the oc cu pa tion, al -
though resti tu tion would re quire the oc cu pier to elim in ate the con -
sequences of its an nex a tion ist policies (e.g. a duty to re move set -
tle ment s).   Note that the ILC has re jec ted a wider defin i tion of
resti tu tion, de fin ing it as “the es tab lish ment or re-es tab lish ment of
the situ ation that would have ex is ted if the wrong ful act had not
been com mit ted” (Draft Art icles, p. 96). The ILC reasoned that this
wider defin i tion would re quire en ga ging in an un desir able “hy po -
thet ical in quiry into what the situ ation would have been if the
wrong ful act had not been com mit ted” (Draft Art icles, p. 96).

To be sure, the dis tinc tion between a duty of the oc cu pier to
with draw from the oc cu pied ter rit ory and its duty to ne go ti ate, in
good faith, such with drawal would be an empty one if it were
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evident that the oc cu pier could se cure its le git im ate in terests
through good- faith ne go ti ations that it nev er the less re fuses to
hold. However, this is not the situ ation re gard ing the se cur ity
threats faced by Is rael and the range of se cur ity guar an tees that Is -
rael may con sequently in sist upon as con di tions for end ing the oc -
cu pa tion.

Con clu sion

The Ad vis ory Opin ion does not ex plain how the un law ful ness of Is -
rael’s an nex a tion policies gives rise to the il leg al ity of the oc cu pa -
tion it self. Sev eral of the Judges stated, however, that such policies
render the oc cu pa tion a vi ol a tion of the pro hib i tion against the use
of force. I have ar gued that the as ser tion that the oc cu pa tion of the
West Bank has be come il legal finds basis neither in the pro hib i tion
against the use of force nor in the Law of State Re spons ib il ity that
de term ines the con sequences of Is rael’s un law ful an nex a tion
policies.
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he fun da mental dis tinc tion between jus ad bellum and jus in
bello – de scribed as “per haps the most im port ant prin ciple of

IHL”    – is a vi tal bul wark against at tempts to over ride In ter na -
tional Hu man it arian Law (IHL) by ap peal ing to jus ad bellum
considerations. It is at the heart of the prin ciple of “equal ity of bel -
li ger ents” which guar an tees that IHL will ap ply to all parties to an
in ter na tional armed con flict, ir re spect ive of the jus ti fic a tion for the
ini tial re course to force. By the same token, jus in bello must be re -
spec ted in de pend ently of any ar gu ment con cern ing jus ad bellum.

The sep ar a tion prin ciple, and its leg al, mor al, prag matic and
policy found a tions, have been dis cussed and de fen ded at length by
schol ars (see Mačák  and Moussa ). Al though there have been chal -
lenges to the principle,  to a great ex tent it has be come a paradig -
matic fea ture of con tem por ary legal think ing on the con duct of
war.

The Ad vis ory Opin ion on the Leg al ity of the Policies and Prac -
tices of Is rael in the Oc cu pied Palestinian Ter rit ory, In clud ing East
Jerusalem  (Ad vOp) raises a dif fer ent – and rather un der ex plored –
prob lem atique in ap ply ing the sep ar a tion prin ciple: Is it pos sible
for IHL con sid er a tions to af fect the leg al ity of a con flict un der the
jus ad bellum? In terms of the first part of ques tion (b) put for ward
by the Gen eral As sembly to the Court, how do the policies and
prac tices of Is rael in the Oc cu pied Palestinian Ter rit ory (OPT)
(namely the pro longed oc cu pa tion, an nex a tion, and set tle ment
poli cy), “af fect the legal status of the oc cu pa tion”?

Some States ap pear ing be fore the Court held that both parts of
this ques tion, namely Is rael’s “policies and prac tices” and the
“legal status of the oc cu pa tion”, ex clus ively raised ques tions of
IHL. Ac cord ing to this view, oc cu pa tion is strictly a cat egory of jus
in bello. The is sue turned, in part, on how the phrase “legal status
of the oc cu pa tion” was to be un der stood, wheth er, in the words of
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the United States, as the “fact of occupation”  or rather, in the
words of Switzer land, as the “law ful ness of the occupation” . The
Court adopted the second view, in ter pret ing the phrase “legal
status of the oc cu pa tion” to mean the leg al ity of Is rael’s “con tin -
ued pres ence” in the oc cu pied ter rit ory. While the Ad vOp ac know -
ledged that Is rael’s policies and prac tices vi ol ated the jus in bello, it
found that they sim ul tan eously vi ol ated the jus ad bellum, and it
was this second cat egory of vi ol a tion (to gether with the frus tra tion
of the Palestinian people’s right to self- de termin a tion) that
rendered Is rael’s con tin ued pres ence in the OPT un law ful. This
chapter in tends to ana lyse this as pect of the Court’s opin ion.

Un pack ing the Court’s pro nounce ments on the sep ar a tion

principle

The Court was very care ful to ground its reas on ing on a strong
affirmation of the sep ar a tion prin ciple. After dis cuss ing the tem -
por ary nature of oc cu pa tion un der jus in bello, the Court stated that
“the fact that an oc cu pa tion is pro longed does not in it self change
its legal status un der in ter na tional hu man it arian law” (para. 109).
It pro ceeded to state that “the leg al ity of the Oc cupy ing Power’s
presence in the oc cu pied ter rit ory must be as sessed in light of other
rules” (para. 109, em phasis ad ded). In para graph 251, the Court
states:

“[It] con siders that the rules and prin ciples of gen eral in ter na -
tional law and of the Charter of the United Na tions on the use of
force in for eign ter rit ory (jus ad bel lum) have to be dis tin guished
from the rules and prin ciples that ap ply to the con duct of the oc -
cupy ing Power un der in ter na tional hu man it arian law (jus in bel-
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lo) …. The former rules de term ine the leg al ity of the con tin ued
pres ence of the oc cupy ing Power in the oc cu pied ter rit ory; while
the lat ter con tinue to ap ply to the oc cupy ing Power, re gard less of
the leg al ity or il leg al ity of its pres ence. It is the former cat egory of
rules and prin ciples re gard ing the use of for ce, to gether with the
right of peoples to self- de termin a tion, that the Court con siders to
be ap plic able to its reply to the first part of question (b) of the re -
quest for an ad vis ory opin ion by the Gen eral As sembly.”

The Court con cluded – by a ma jor ity of el even votes in fa vour and
four against – that Is rael’s “con tin ued pres ence” in the OPT was
un law ful, in view of its vi ol a tion of the pro hib i tion of the ac quis i -
tion of ter rit ory through force and the right of the Palestinian
people to self- de termin a tion (para. 261).

The ex tent of dis agree ment on the ap plic a tion of the sep ar a -
tion prin ciple by the Court is re flec ted in the plead ings, as well as
the nu mer ous de clar a tions, sep ar ate and dis sent ing opin ions of the
Judges.

The sep ar a tion prin ciple: di ver gent views

Through out the pro ceed ings be fore the Court, States ar gued either
ex pli citly or im pli citly that Is rael’s vi ol a tion of the jus in bello –
spe cific ally the law of oc cu pa tion – rendered the oc cu pa tion, as a
whole, un law ful. For in stance, the State of Palestine , Algeria , and
Egypt  ar gued, inter alia, that the pro longed nature of the oc cu pa -
tion and its per man ent char ac ter   – evid enced by Is rael’s set tle -
ment poli cy, dis place ment of Palestini ans, an nex a tion of
Palestinian land in clud ing East Jer u s alem, and other meas ures
aimed to al ter the demo graphic situ ation  – rendered the oc cu pa -
tion it self un law ful.
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On the other hand, the United States ar gued that the legal
status of a bel li ger ent oc cu pa tion does not change if the oc cu pa -
tion is pro longed or if il legal vi ol a tions of jus in bello are com mit -
ted by the Oc cupy ing Power. In the words of Marko Mil an ovic, “as a
mat ter of IHL, an oc cu pa tion is neither legal or il leg al, just like an
armed con flict is neither legal or il leg al. It simply ex ists or not”.

In his Sep ar ate opin ion, Judge Yusuf ad opts the first
approach.  He con siders Is rael’s bel li ger ent oc cu pa tion of the OPT
il legal by ref er ence to both the jus in bello as well as the jus ad
bellum. First, in terms of the jus in bello, he con siders that an oc cu -
pa tion that changes the char ac ter ist ics of bel li ger ent oc cu pa tion
un der IHL (its tem por ary char ac ter / pro tec tion of the in terests of
the oc cu pied people/ re turn to sov er eignty) can not be con sidered
law ful. This line of reas on ing, which ar gues that Is rael’s oc cu pa tion
of the OPT is un law ful for vi ol at ing its own, in trins ic, ba sic ten ets
and prin ciples goes bey ond the Court’s find ings and is de fen ded by
Gross.

With re spect to the jus ad bellum, Judge Yusuf agrees with the
Court’s find ing that Is rael’s oc cu pa tion of the OPT vi ol ates the jus
ad bellum, al beit for dif fer ent reas ons. He ob serves that Is rael’s ex -
cess ively pro longed bel li ger ent oc cu pa tion of the OPT con sti tutes a
con tin ued and in defi n ite use of force that re quires fi del ity to the
cri teria of ne ces sity and pro por tion al ity (not with stand ing the
ques tion of the leg al ity of the ini tial re course to for ce). Judge Yusuf
opines, “if the pro hib i tion of the use of force un der the United Na -
tions Charter is to be mean ing ful, the ex cep tion of self-de fence
can not be al lowed to pro long un law fully a bel li ger ent oc cu pa tion”
(para. 14). To qual ify Is rael’s bel li ger ent oc cu pa tion as a use of for -
ce, Judge Yusuf in vokes Se cur ity Coun cil Res ol u tion 242, which re -
quired the ter min a tion of the state of bel li ger ency and with drawal
of Is raeli forces. In his view, a pro longed and in defi n ite use of force
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can not be jus ti fied un der the prin ciples of ne ces sity and pro por -
tion al ity and thus, in and of it self, con sti tutes a breach of the pro -
hib i tion of the use of force. Sim il arly, ac cord ing to Judges Nolte and
Clev eland, the con di tions of ne ces sity and pro por tion al ity can not
be met when the oc cu pa tion “be comes a vehicle for achiev ing
annexation”  (para. 8).

In their Joint opin ion, Judges Tomka, Ab ra ham and Aure scu
dis agreed with the Court’s reas on ing and conclusions.  Ac cord ing
to their view, Is rael’s set tle ment policy and an nex a tion of parts of
the OPT, con sti tute vi ol a tions of the jus in bello rather than the jus
ad bellum as they re late to the leg al ity of the con duct of the oc cu -
pa tion and not its very ex ist ence. Is raeli policies and prac tices such
as an nex a tion, pop u la tion trans fers, etc. are wrong ful acts by ref er -
ence to IHL, and they must there fore cease, but the same does not
hold true of the oc cu pa tion it self. Ac cord ing to this view, the Court
erred in con clud ing that policies such as an nex a tion rendered the
oc cu pa tion un law ful un der the jus ad bellum.

The three Judges also posit that the as sess ment of the con tin -
ued leg al ity of the oc cu pa tion (not with stand ing any as sess ment of
its leg al ity ab initio) would have to be made in light of Is rael’s right
to se cur ity, ex ist ence, and “sur viv al”. They con clude that Is rael’s
se cur ity threats may jus tify “main tain ing a cer tain de gree of con -
trol on the oc cu pied ter rit ory” (para. 37).

By im ply ing that what they pre sume to be jus in bello con sid er -
a tions (the pro hib i tion of an nex a tion and set tle ment) can be over -
rid den by the jus ad bellum con sid er a tions of “ex ist ence” and “sur -
viv al”, this ana lysis clearly draws in spir a tion from the Advisory
Opin ion on the Threat or Use of Nuc lear Weapons . In this Ad vis ory
Opin ion, the Court – after hav ing af firmed that the threat or use of
nuc lear weapons would be “gen er ally” con trary to IHL – stated in
the con tro ver sial para graph 2(E) of the dispositif that it could not
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“con clude defin it ively whether the threat or use of nuc lear
weapons would be law ful or un law ful in an ex treme cir cum stance
of self-de fence, in which the very sur vival of a State would be at
stake”. In ter pret a tions of this Ad vis ory Opin ion that sub or din ate
the jus in bello to the jus ad bellum by ref er ence to the no tion of
“State sur viv al” are re min is cent of the Kriegsraison doc trine which
pos ited that ob lig a tions un der the laws of armed con flict “may be
dis placed by ur gent and over whelm ing necessity” .

The Court’s tech nique: fram ing Is rael’s policies and prac tices

as vi ol a tions of both jus ad bel lum and jus in bello

To reach the con clu sion that Is rael’s policies and prac tices
rendered the oc cu pa tion un law ful, while main tain ing a strict de -
coup ling of the jus ad bellum from the jus in bello, the Court em -
ploys two prin cipal meth ods. First, it con siders that the leg al ity of
the oc cu pa tion is sub ject to the rules of jus ad bellum, as oc cu pa -
tion in volves a con tin ued use of force. Second, it frames Is rael’s
policies and prac tices in the con duct of the oc cu pa tion as both vi -
ol a tions of IHL and of the law on the use of force sim ul tan eously.

Un der the first pro pos i tion, the Court be gins by stat ing that oc -
cu pa tion, or the ex er cise of ef fect ive con trol, must be con sist ent
with the pro hib i tion of the ac quis i tion of ter rit ory through force
and the prin ciple of self- de termin a tion of peoples (para. 109). It
ob serves that oc cu pa tion can not serve “as the source of title to ter -
rit ory or jus tify its ac quis i tion by the oc cupy ing Power” (para. 253).
Without dis cuss ing Is rael’s “se cur ity con cerns” in any de tail, the
Court as serts – and rightly so – that such con cerns “can not over ride
the prin ciple of ac quis i tion of ter rit ory through for ce” (para. 254).
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The Court fur ther ana lyses Is rael’s set tle ment poli cy, and the
as so ci ated trans fer of parts of Is rael’s ci vil ian pop u la tion into the
OPT, con fis ca tion and re quis i tion ing of land, ex ten sion of Is raeli
law, for cible trans fer and dis place ment of the Palestinian pop u la -
tion, con clud ing that they con sti tute breaches of the rel ev ant pro -
vi sions of the Geneva Con ven tions and Hague Reg u la tions (which
con sti tute part of the jus in bello).

The Court then cla ri fies that these same policies and prac tices
“are de signed to re main in place in defi n itely and to cre ate ir re vers -
ible ef fects on the ground” and are thus tan tamount to an nex a tion
(para. 173). The Court thus frames these Is raeli meas ures in terms
of vi ol a tions of jus ad bellum, as they evid ence an in ten tion to cre -
ate a per man ent Is raeli pres ence in the OPT. In other words, Is -
rael’s meas ures demon strate corpus (effective con trol) and animus
(intention to ap pro pri ate the ter rit ory per man ently), the two
pre-conditions for annexation.  This is found by the Court to be
“con trary to the pro hib i tion of the use of force in in ter na tional re -
la tions and its co rol lary, the prin ciple of non-ac quis i tion of ter rit -
ory through for ce” (para. 179). This as ser tion by the Court is by no
means novel  and does not mean that Is rael’s vi ol a tions of IHL
render the oc cu pa tion un law ful un der jus ad bellum, but rather that
Is rael’s meas ures must be con sidered – sep ar ately and in their own
right – un der the jus ad bellum.

The Court does not delve into any ana lysis of whether Is rael’s
oc cu pa tion con forms to the lim it a tions of ne ces sity and pro por -
tion al ity, pre sum ably to avoid the com plex ques tion of whether Is -
rael’s ini tial and sub sequent uses of force could qual ify as
self-defence. It is also pos sible that the Court found it un ne ces sary
– as a matter of ju di cial eco nomy – to ad dress the com plex and
highly con tex tual as sess ment of pro por tion al ity, given that an nex -
a tion is cat egor ic ally pro hib ited un der jus ad bellum. Whatever the
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Court’s reas ons, the omis sion has been cri ti cized as a gap in the
Court’s reas on ing and a missed op por tun ity to cla rify the law in
this area.

Con clud ing re marks

With the ex tent of dis agree ment shown above re gard ing the fun da -
mental prin ciple of sep ar a tion of jus ad bellum and jus in bello, the
Court’s pro nounce ments on the com plete sep ar a tion of these two
bod ies of law are a wel come con tri bu tion to a con tro ver sial the or -
et ical de bate. The Court’s tech nique – namely con sid er ing the
legality of oc cu pa tion as a mat ter of jus ad bellum, while fram ing
Is rael’s meas ures in the OPT as evid ence of pro hib ited an nex a tion
also un der jus ad bellum – served the pur pose of an swer ing the
ques tions put forth by the GA while main tain ing the sep ar a tion
prin ciple. However, fur ther elab or a tion by the Court could have
con trib uted to cla ri fy ing much of the con fu sion and ad dress ing the
short com ings of its own pre vi ous jur is pru dence on the matter.

The au thor ap peared on be half of the Arab Re pub lic of Egypt in
the Ad vis ory Opin ion and is cur rently Legal Ad visor to the For eign
Min is ter of the Arab Re pub lic of Egypt. All views ex pressed in this
chapter are the au thor’s own and do not rep res ent any of the in sti tu -
tions to which she is affiliated.
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he Advisory Opin ion on the Is raeli oc cu pa tion of the Oc cu pied
Palestinian Territory   rendered by the In ter na tional Court of

Justice (ICJ) found that Is rael’s con tin ued pres ence in the Oc cu pied
Palestinian Ter rit ory (OPT)  is un law ful. In this con tri bu tion, I ad -
dress the Ad vis ory Opin ion’s take on the ques tion of whether oc cu -
pa tion ex ists, in par tic u lar through its ap proach to the ques tion of
the status of Ga za.

The ICJ noted in its opin ion that Gaza is “an in teg ral part” of
the ter rit ory oc cu pied by Is rael in 1967, but also men tioned that
un der the “dis en gage ment plan”, Is rael with drew its army and re -
moved the set tle ments from the Gaza Strip in 2005 (para. 88).
However, the ICJ poin ted to re ports ad dress ing Is rael’s con tin ued
con trol of the air space and ter rit orial wa ters of Ga za, land cross ing
and bor ders, sup ply of ci vil ian in fra struc ture and other ele ments of
life in Gaza (para. 89). Thus, the Court asks whether the Is raeli
with drawal of its phys ical mil it ary pres ence on the ground af fects
its ob lig a tions un der the law of oc cu pa tion in that area. This is its
an swer:

“Where a State has placed ter rit ory un der its ef fect ive con trol, it
might be in a po s i tion to main tain that con trol and to con tinue
ex er cising its au thor ity des pite the ab sence of a phys ical mil it ary
pres ence on the ground. Phys ical mil it ary pres ence in the oc cu -
pied ter rit ory is not in dis pens able for the ex er cise by a State of ef -
fect ive con trol, as long as the State in ques tion has the ca pa city to
en force its au thor ity, in clud ing by mak ing its phys ical pres ence
felt within a reas on able time.”
(para. 91)

“The fore go ing ana lysis in dic ates that, for the pur pose of
determining whether a ter rit ory re mains oc cu pied un der in ter na-
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tional law, the de cis ive cri terion is not whether the oc cupy ing
Power re tains its phys ical mil it ary pres ence in the ter rit ory at all
times but rather whether its au thor ity ‘has been es tab lished and
can be ex er cised’ (Article 42 of the Reg u la tions Re spect ing the
Laws and Cus toms of War on Land an nexed to the Fourth Hague
Con ven tion of 18 Oc to ber 1907).”
 (para. 92)

“Where an oc cupy ing Power, hav ing pre vi ously es tab lished its au -
thor ity in the oc cu pied ter rit ory, later with draws its phys ical pres -
ence in part or in whole, it may still bear ob lig a tions un der the
law of oc cu pa tion to the ex tent that it re mains cap able of ex er -
cising, and con tin ues to ex er cise, ele ments of its au thor ity in place
of the local gov ern ment.”
(para. 92)

“Based on the in form a tion be fore it, the Court con siders that Is -
rael re mained cap able of ex er cising, and con tin ued to ex er cise,
cer tain key ele ments of au thor ity over the Gaza Strip, in clud ing
con trol of the land, sea and air bor ders, re stric tions on move ment
of people and goods, col lec tion of im port and ex port taxes, and
mil it ary con trol over the buf fer zone, des pite the with drawal of its
mil it ary pres ence in 2005.” 
(para. 93)

“In light of the above, the Court is of the view that Is rael’s with -
drawal from the Gaza Strip has not en tirely re leased it of its ob -
lig a tions un der the law of oc cu pa tion. Is rael’s ob lig a tions have re -
mained com men sur ate with the de gree of its ef fect ive con trol over
the Gaza Strip”  
(para. 94)
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I ar gue that in this an swer, the ICJ has ad op ted the func tional ap -
proach to oc cu pa tion – an ap proach I have de veloped in my work
since shortly after the disengagement.  The ICJ’s Opin ion is thus a
crit ical point in the de vel op ment of the law of oc cu pa tion, in that it
tran scends a bin ary ap proach to the ques tion of the existence of
oc cu pa tion, in fa vour of a more nu anced ap proach that en ables
hold ing that a ter rit ory is oc cu pied, but not in an “all or noth ing”
way. More gen er ally, we can see the Opin ion as re ject ing a more re -
strict ive ap proach to the ques tion of whether oc cu pa tion ex ists in a
ter rit ory or not, a view that did ap pear in some re cent case law dis -
cussed be low, in fa vour of a more flex ible ap proach to the ques tion,
which was taken in some of the most im port ant cases on oc cu pa -
tion, but was threatened by the re strict ive cases. I will fur ther ar -
gue that the ad op tion of the func tional ap proach aligns with a
norm at ive ap proach to the ques tion of the ex ist ence of oc cu pa tion,
one that goes bey ond what I call a “merely fac tu al” ap proach. I de -
veloped the dis tinc tions between a “merely fac tu al” and a “norm at -
ive” ap proach to oc cu pa tion, and between a “con cep tu al ist” and a
“func tion al” ap proach to oc cu pa tion in my book The Writ ing on the
Wall , where I ar gued that ad opt ing a norm at ive and func tional ap -
proach is ne ces sary in or der to de velop the law of oc cu pa tion in a
way that cre ates ac count ab il ity. In an other pub lic a tion, I ad dressed
the way in which the ICJ’s rul ing that Is rael’s con tin ued pres ence in
the OPT is un law ful helps de velop the law of oc cu pa tion in the
norm at ive dir ec tion, re ject ing the idea that oc cu pa tion is a “merely
fac tu al” situ ation that can not be held to be illegal.   In this con tri -
bu tion, I fo cus on the sig ni fic ance of the Court’s de vel op ment of
the law of oc cu pa tion in the func tional direction.
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The func tional ap proach as an al tern at ive to con cep tu al ism

I de veloped the func tional ap proach as a re sponse to the de bates
re gard ing whether oc cu pa tion ended (or did not end) in Gaza and
Iraq in 2004-2005. Later, this ap proach was partly ad op ted by the
ICRC.

As I have re coun ted before,  for me, the post-dis en gage ment
dis cus sion on whether Gaza is oc cu pied or not, and the par al lel dis -
cus sion re gard ing Iraq,  echoed Fe lix Co hen’s idea of legal con cepts
which are “thingi fied” as “tran scend ental non sense” – “ma gic
solving words” which do not really solve the problem.  Ar guing
whether a situ ation falls or does not fall into the legal cat egory of
“oc cu pa tion” ig nores that norms should not fol low from ab stract
con cepts, but rather the op pos ite. In Co hen’s words, the mean ing
of a defin i tion is found in its con sequences. Ac cord ingly, in stead of
a cir cu lar ar gu ment about whether a situ ation falls into the cat -
egory of oc cu pa tion or not, we should ask whether or not li ab il ity –
in this case of the oc cu pier – should be at tached to cer tain acts.
This cor rel ates with the ICJ’s ap proach in the Ad vis ory Opin ion,
that “Is rael’s ob lig a tions have re mained com men sur ate with the
de gree of its ef fect ive con trol over the Gaza Strip”. This an swer,
while anchored in an ap proach that oc cu pa tion still ex ists in Ga za,
con siders Is rael’s ob lig a tions un der the law of oc cu pa tion as
deriving from the ac tual use of power over cer tain func tions of gov -
ern ment. This ap proach al lows us to con sider how ob lig a tions fol -
low from the ex er cise of power and con trol, in a situ ation where oc -
cu pi ers may have re lin quished some con trol, but still con tinue to
ex er cise much power over the ter rit ory. It aims to en sure that
powers ex er cising con trol, even in scen arios that do not look like
“clas sic” oc cu pa tion, are pre ven ted from avoid ing re spons ib il ity
and ac count ab il ity for their ac tions, by deny ing, trans form ing, or
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re lin quish ing some of the con trol. As I have shown in pre vi ous
work, in the con text of Gaza post-dis en gage ment, this has im plic a -
tions for du ties re gard ing is sues such as the sup ply of electricity
and food security , but also du ties for bod ily dam age and death in -
flic ted upon Palestini ans in Gaza.

Powers and re spons ib il it ies of oc cu pi ers

The func tional ap proach that re jects an “all or noth ing” at ti tude to
oc cu pa tion goes hand-in-hand with the ICJ’s re jec tion of the re -
strict ive ap proach to the ex ist ence of oc cu pa tion in the Ad vis ory
Opin ion, es pe cially when it re jects the idea of ne ces sity of phys ical
mil it ary pres ence on the ground. The European Court of Hu man
Rights ad op ted the lat ter idea in the twin cases re gard ing Nagorno-
Kara bakh: Chirgaov v. Armenia , where it held that “phys ical pres -
ence of for eign troops is a sine qua non re quire ment of oc cu pa tion”
and em phas ized the need for “boots on the ground”; and Sargsyan
v. Azerbaijan , where it made sim ilar de term in a tions. Along side
the ICJ’s own con tro ver sial de cision in DRC v Uganda , these cases
rep res ent a re strict ive un der stand ing of when oc cu pa tion ex ists,
one which is re jec ted in the cur rent Opin ion in fa vour of the more
flex ible ap proach. The more flex ible ap proach was fam ously taken
by the In ter na tional Mil it ary Tribunal in Nurem berg in the List
(“Hostages”) case  cited in the Ad vis ory Opin ion, but also in some
de cisions of the In ter na tional Crim inal Tribunal for the former
Yugoslavia (ICTY)  and of the Er it rea Ethiopia Claims Com mis sion
(EECC) , as well of the Is raeli Su preme Court it self in the Tsemel
case  on South Le ban on. Not with stand ing sig ni fic ant dif fer ences,
all of these cases share a flex ible in ter pret a tion of the law on the
ex ist ence of oc cu pa tion, which fo cuses on the pro tec tion of oc cu -
pied people, even in cases of par tial and lim ited con trol by the oc-
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cu pi ers and re gard less of whether an in sti tu tion al ized oc cu pa tion
re gime was es tab lished. The Ad vis ory Opin ion shifts the pen du lum
back to this po s i tion, re ject ing the more re strict ive ap proach taken
in the cases cited above, as well as in most of the Is raeli Su preme
Court’s post dis en gage ment cases on Gaza.

Ad dress ing this case law in de tail ex ceeds the scope of this
chapter. However, I ar gue here that while List takes an ex pans ive
rather than re strict ive ap proach to the ques tion of the ex ist ence of
oc cu pa tion, its view that the powers of an oc cu pier are as great as
its re spons ib il ity does re main con fined to a bin ary all-or-noth ing
ap proach to the ques tion of oc cu pa tion and of the du ties of oc cu pi -
ers. In the Ad vis ory Opin ion, the Court seems to take the po s i tion,
found also in EECC de cisions, that re spons ib il ity fol lows from the
ex er cise of power. This po s i tion then re jects the lo gic of List, that
the powers of an oc cu pier de rive from the gen eral re spons ib il it ies
of the oc cu pi er, in fa vour of a po s i tion that the re spons ib il it ies of
an oc cu pier are as great as its power. Whereas the first po s i tion
would mean that once a State is con sidered an oc cu pi er, it would
have all the powers of an oc cu pier in or der to ful fill its re spons ib il -
it ies, the lat ter po s i tion means, as the ICJ in fact held now, that the
re spons ib il it ies of the oc cu pier would de rive from the ex tent of
power it ex er cises, or in the ICJ’s words, re main com men sur ate
with the de gree of its ef fect ive con trol.

This point is crit ic al, as some may won der how, given the
extent of Hamas’ con trol of Ga za, in clud ing its abil ity to launch a
ma jor mil it ary at tack from the ter rit ory, we can say that Is rael still
ex er cised some con trol over it, which amounts to oc cu pa tion after
dis en gage ment and un til Oc to ber 7, 2023?

The an swer lies in the fact that not with stand ing the ex pans ive
de gree of Hamas’ con trol, Is rael’s con tin ued con trol of cer tain
func tions has sig ni fic ant im pact on the local pop u la tion. For ex-
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ample, Is rael’s con trol of air space, wa ter ways and pas sages af fects
ac cess to health ser vices needed out side Gaza , food , edu ca tion,
and much more. On the other hand, between 2005-2024, Is rael did
not ex er cise poli cing func tions in Ga za, and this has sig ni fic ance
for the ar gu ment heard over the years and par tic u larly after Oc to -
ber 7, that Is rael can not in voke a right to self-de fence con cern ing
Ga za, given that it is still oc cu pied ter rit ory and thus only law en -
force ment op er a tions are al lowed. (For a de tailed dis cus sion see
Milanovic .) This ar gu ment falls into the same trap of bin ar ism as
of those ar guing that Gaza was not oc cu pied after the dis en gage -
ment: if the ac cept able po s i tion is that the right of States to self-
de fence is not rel ev ant in ter rit or ies they oc cupy, the claim that a
law en force ment rather than self-de fence stand ard should pre vail
in Gaza is hardly per suas ive, given the ab sence, between 2005-
2023, of per man ent mil it ary pres ence and of an oc cu pa tion re gime
en gaged in po lice and law enforcement.  Thus, not with-
standing the many com plex ques tions, an armed at tack from Gaza
on Is rael is one that in prin ciple can trig ger the right to
self-defence – of course, sub ject to the lim its on the ex er cise of this
right in jus ad bellum it self and on the rules on the ways in which
force is used, which are anchored in jus in bello and in in ter na tional
criminal law.

In its Opin ion, the ICJ, while gen er ally stat ing it does not ad -
dress Is rael’s ac tions after Oc to ber 7, did note in passing that its
state ment on Is rael’s con tin ued abil ity and ac tual ex er cise of con -
trol in Gaza is true “even more so” since Oc to ber 7, 2023 (para. 93).
The ques tion of the status of Is rael as oc cu pier post-Oc to ber 7 was
ad dressed in an opin ion writ ten by a group of Is raeli in ter na tional
law schol ars (in clud ing myself)  and an other opin ion au thored by
Marco Longabardo . Longabardo’s opin ion was sub mit ted to the
Is raeli Su preme Court within the dis cus sion of a pe ti tion deal ing
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with Is rael’s hu man it arian du ties in Gaza.   Addressing this
situation is bey ond the scope of this chapter, but I do note that the
ur gency of these opin ions is clear given the need to ac cord
Palestini ans in Gaza a heightened level of hu man it arian pro tec tion
(espe cially, but not only, re gard ing ac cess to food) in ac cord ance
with the law of occupation.  Clearly, the situ ation has entered new
ter rain now, with a new level of horrors  that must come to an
end.

Lex fer enda or lex lata?

In any event, the ICJ’s Ad vis ory Opin ion should re main in struct ive
on an oc cu pi er’s du ties in situ ations dif fer ent than the one we are
cur rently fa cing, once the Is raeli army has “boots on the ground”
again in Ga za. Its most im port ant con tri bu tion in this con text is in
af firm ing that con trol – which could take the form of “re mote con -
trol”, par tial con trol, or mixed con trol in volving both local de facto
au thor it ies and for eign armies – could all trig ger du ties un der the
law of oc cu pa tion.

In a re sponse sub mit ted to the Is raeli Su preme Court on
Septem ber 12 in the con text of the pe ti tion re gard ing Is rael’s hu -
man it arian du ties, the Is raeli gov ern ment ar gued that Is rael was
not an oc cu pier in Ga za, neither be fore nor after Oc to ber 7, and
that the func tional ap proach con tra dicts the lo gics of IHL and spe -
cific ally of the law of oc cu pa tion. It ar gued that the ap plic a tion of
the laws of oc cu pa tion is a “bin ary” mat ter, and that the func tional
ap proach should be re jec ted. The ICJ’s state ments on the mat ters
in the Ad vis ory Opin ion were dis missed in this re sponse as
non-binding and obiter dictum, as well as based on lack ing legal and
fac tual ana lys is.
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In deed, as Marco Mil an ovic has shown, the Ad vis ory Opin ion
leaves many ques tions re gard ing the status of Gaza un cer tain.
Moreover, the Opin ion did not ex pli citly use the term “func tional
ap proach” (but see the Sep ar ate Opin ion of Judge Iwas awa, who
says the Court ad op ted this approach ). However, the Opin ion’s
im port ance lies in the fact that con trary to what the Is raeli Su -
preme Court held,  and con trary to the at tempt of the Is raeli gov -
ern ment to dis miss the Opin ion’s state ments on the mat ter, the
Opin ion shows that the func tional ap proach, now ad op ted as lex
lata not only by the ICRC but also by the ICJ,   is not merely lex
ferenda and is ap plic able in de vel op ing ac count ab il ity of oc cu pi ers
in di verse situ ations.
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n its re cent Ad vis ory Opin ion, the ICJ high lighted that “Is rael’s
with drawal from the Gaza Strip [had] not en tirely re leased it of

its ob lig a tions un der the law of oc cu pa tion”, spe cific ally be cause,
hav ing “es tab lished its au thor ity”, it “re mained cap able of ex er -
cising, and con tin ued to ex er cise, cer tain key ele ments of au thor ity
over the Gaza Strip”  (para. 93).

Mil an ovic has high lighted that the Court’s rul ing was
“ambiguous” . Spe cific ally, it is un clear whether the Court in ten -
ded to de scribe Is rael as hav ing been an Oc cupy ing Power in Gaza
post-2005, or whether it in ten ded to de lin eate cer tain
post-occupation ob lig a tions (as Judge Iwas awa con sidered in his
Sep ar ate Opinion  at para. 8). The Court’s find ings are per haps best
read as sug gest ing that Is rael re mained an oc cu pier post-2005.
Such a read ing is most com pat ible with its treat ment of the Oc cu -
pied Palestinian Ter rit ory (OPT) as a single en tity through out its
Ad vis ory Opin ion in its as sess ment of Is rael’s policies and prac -
tices. The Court high lighted this, hold ing that – “from a legal
stand point, the Oc cu pied Palestinian Ter rit ory con sti tutes a single
ter rit orial unit, the unity, con ti gu ity and in teg rity of which are to
be pre served and re spec ted” (para. 78). Such a view is also per haps
most com pat ible with the Court’s hold ing that Is rael’s ob lig a tions
would re main com men sur ate with its de gree of ef fect ive con trol,
which ap pears to im ply a con tinu ing state of some form of oc cu pa -
tion (para. 94).

The ICJ’s treat ment of the state of oc cu pa tion in Gaza

However, the Court’s ap proach in its Ad vis ory Opin ion is ques tion -
able. While it rightly ac cep ted the func tional ap proach to oc cu pa -
tion, I doubt whether Is rael was in deed cap able of ex er cising its au -
thor ity in Gaza suf fi ciently for its oc cu pa tion to be found as hav ing
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con tin ued post-2005 (and be fore the cur rent Is raeli mil it ary op er a -
tion, which was tem por ally out side the Court’s pur view). Fur ther -
more, in my view, the prac tices the Court re lied on to find that Is -
rael had in deed ex er cised ele ments of au thor ity in Gaza – in clud ing
re stric tions on the move ment of peoples and goods, the block ad ing
of the Gaza Strip and the mil it ary buf fer zone – are, as purely ex -
ternal meth ods of con trol, in suf fi cient to con sti tute the “[ex er cise
of] key ele ments of au thor ity over the Gaza Strip” (para. 93). In -
stead, the Court should have re lied on Is rael’s con tin ued ex er cise of
ad min is trat ive au thor ity vis-a-vis Gaza res id ents to find the
existence of a state of oc cu pa tion.

The Court ap peared to ac cept a “func tion al” ap proach, as ini -
tially de veloped by aca dem ics like Scobbie  and Gross (par tic u larly
in the lat ter’s book The Writ ing on the Wall ), to the con tinu ation of
oc cu pa tion in its Ad vis ory Opin ion by re ly ing on the abil ity to ex -
er cise au thor ity rather than the ac tual ex er cise of au thor ity over a
ter rit ory. Gross’ view had already found fa vour with a vari ety of
States, aca dem ics (such as Jaber and Bantekas ) and in ter na tional
or gan iz a tions, in clud ing the ICRC . However, sup port for the “func -
tion al” ap proach was not uni ver sal. Shany has sug ges ted that Is rael
can not be an oc cu pier without the phys ical pres ence of its troops
but may still have ob lig a tions un der hu man rights law and the jus
in bello.  Additionally, states like Israel  and the U.S.  have re jec -
ted the claim that the former re mained an oc cu pier in Gaza post-
2005.

The Court moved away from its pre vi ous tra di tional ap proach
in Armed Activities, where they re lied on the ac tual sub sti tu tion of
au thor ity (via the Ugandan ap point ment of a gov ernor in the It uri
province). This is eas ily jus ti fi able be cause Armed Activities was
con cerned with when an oc cu pa tion began, not ended. Either way,
this ap proach is wel come – as Fer raro wro te, the pre vi ous test in
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Armed Activities was il lo gic al, and could have po ten tially led to a
find ing that Ger many did not oc cupy Den mark be cause it “al lowed
the Dan ish gov ern ment to func tion, des pite its mil it ary
supremacy” .

The Court should not have found that Is rael re mained cap able
of ex er cising its au thor ity within Ga za. Firstly, the stand ard for
whether Is rael “re mained cap able of ex er cising its au thor ity” would
rely on wheth er, per the ICRC (at page 12), Is rael could “re as sert its
full authority in a reas on ably short period of time”  (em phasis ad -
ded). The Court ap peared to ac cept this po s i tion in its Ad vis ory
Opin ion, hold ing that phys ical mil it ary pres ence was not re quired
for a con tinu ing state of oc cu pa tion. Hamas launched a large-s cale
at tack on 7 Oc to ber 2023, killing over 1,100 people in Is rael, in -
clud ing more than 700 civilians.  Des pite a mil it ary re sponse that
has been of ten cri ti cized in scale, in clud ing by Is raeli al lies, Is rael
has still, al most a year later, been un able to re-es tab lish full con trol
over the Gaza Strip, with a sig ni fic ant Hamas pres ence re main ing
and fight ing continuing.  Even if full con trol was not ne ces sar ily
re quired for an oc cu pa tion to con tin ue, Hamas re tains sig ni fic ant
ad min is trat ive au thor ity over Ga za, in clud ing run ning its Min istry
of Health.  These facts sug gest that Is rael, par tic u larly after
Hamas es tab lished its ad min is tra tion of Ga za, has not been suf fi -
ciently cap able of ex er cising its au thor ity within the Gaza Strip, at
least be fore Is rael’s re cent mil it ary op er a tion.

Second, the prac tices that the Court re lied on were in suf fi cient
to sug gest that Is rael did in deed ex er cise its au thor ity within Ga za,
but the Court could have found the ex ist ence of a state of oc cu pa -
tion with ref er ence to other Is raeli prac tices. The test (un der the
func tional ap proach) that the ICRC sup por ted in 2015 re lied on the
“ex er cise [of], within all or part of the territory, gov ern mental func -
tions ac quired when the oc cu pa tion was un doubtedly es tab lished
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and on go ing” (em phasis ad ded). While the us age of co er cive meas -
ures to con trol the pop u la tion of the Gaza Strip from out side un -
doubtedly has a sig ni fic ant hu man it arian im pact on Gaza res id ents,
it would not be co her ent as a mat ter of law to sug gest that those
prac tices alone would be suf fi cient for a state of oc cu pa tion to con -
tin ue. Rather, such en tirely “ex tern al” con trol meas ures are bet ter
un der stood gen er ally as be ing part of “sieges” or “b lock ades”, al -
though the ex ist ence of a siege/b lock ade is ad mit tedly not ne ces -
sar ily in com pat ible with a state of oc cu pa tion.

This is best seen from the com mon al it ies between the Is raeli
prac tices re lied upon by the ICJ and other situ ations more clearly
re cog nized as siege op er a tions. For in stance, Syr ian rebels (while
un able to es tab lish air su peri or ity) sieged Syr ian gov ern ment forces
in Nubl and al-Zahraa for more than three years, with res id ents
hav ing sig ni fic antly re stric ted ac cess to food and pet rol, among
other ba sic necessities.  Sim ilar re stric tions were seen in the Siege
of Sa ra je vo, where the siege of the city by the Ser bi ans left Bos ni -
ans without suf fi cient ba sic ne ces sit ies and largely without the
abil ity to freely move in and out of Sa ra jevo. While most such
“siege” or “b lock ade” situ ations have never been ad ju dic ated be fore
an in ter na tional court, the Geneva Con ven tions (GC) and their Ad -
di tional Pro to cols (AP) ap pear to en vi sion such situ ations as dif fer -
ent to oc cu pa tions – as seen by the dis tinct pro tec tions offered at
times to “b lock ade” situ ations, in clud ing the re quire ment gen er ally
to al low re lief ac cord ing to Art icle 70 AP I, al though this is also
sub ject to agree ment by the com batants (Article 70(1)). Of course,
it must also be ac know ledged that Is rael’s de gree of con trol in this
re gard is more sig ni fic ant than in most other en clos ure situ ations –
as seen by its con struc tion of a bor der wall around Ga za, the first
it er a tion of which was as early as 1994, when Is rael was un deni ably
an oc cu pier of Ga za.
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The sim il ar it ies between the prac tices the Court re lied on, and
other situ ations of en clos ure, sug gest that the prac tices the Court
re lied on would best be treated (on the basis of lex lata) as form ing
a siege/b lock ade situ ation, rather than an oc cu pa tion. As I have ac -
know ledged, the ele ments con sti tut ing en clos ure and oc cu pa tion
situ ations will of ten over lap, and both share the cru cial com mon al -
ity of a high de gree of co er cive con trol im posed on a local pop u la -
tion. However, the pres ence of such prac tices alone can not be suf fi -
cient for a state of oc cu pa tion to ex ist without more. Such a view
would un jus ti fi ably lower the threshold for oc cu pa tion and bring
the law of oc cu pa tion closer to the dis cred ited Pic tet the ory, which,
as Bothe sum mar izes (at page 38), sug gests that “any suc cess ful in -
va sion cre ates a situ ation of occupation” . The Pic tet the ory has
been cri ti cized for mul tiple reas ons – not ably in clud ing the un real -
istic ob lig a tions it would im pose on States, which would dis cour age
com pli ance with in ter na tional hu man it arian law (IHL).

The Court should have still found that Is rael was an Oc cupy ing
Power in Ga za, however. Is rael con tin ued ex er cising suf fi cient ad -
min is trat ive au thor ity in Gaza for the find ing of a state of oc cu pa -
tion, par tic u larly through its con tin ued ad min is trat ive con trol over
the Palestinian Pop u la tion Re gistry (in clud ing in Ga za), which re -
cords Palestinian demo graphic in form a tion, both in the West Bank
and the Gaza Strip, and en ables a sig ni fic ant amount of Is raeli con -
trol over the Gaza Strip.  Fur ther more, Is rael con tin ued con -
trolling some tax a tion destined for Ga za, pur portedly for trans fer
to the Palestinian Au thor ity, but those funds were tem por ar ily
frozen after Oc to ber 7.  These mani fest a tions of au thor ity are
them selves suf fi cient to find a con tinu ing state of oc cu pa tion. If
that is in suf fi cient, Mil an ovic wrote in 2009 that it might be pos -
sible to find some pos it ive ob lig a tions owed to Gaza by Is rael, per -
haps as a res ult of re par a tional du ties owed by Is rael to Gaza as a
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res ult of the oc cu pa tion (to which the Court agreed in its
Opinion).  Such post-oc cu pa tion ob lig a tions could also be de rived
from an ex pans ive un der stand ing of Is rael’s du ties as usu fructu ary
un der Art icle 55 of the Hague Con ven tion (IV) of 1907, which would
re quire Is rael to not de plete the OPT of re sources while also main -
tain ing pub lic build ings, real es tate and cer tain other fa cil it ies. Is -
rael, as usu fructu ary, could have a duty to re plen ish that which it
had de pleted or oth er wise dam aged un der its oc cu pa tion.

A la cuna in pro tec tion?

However, the dif fi culties posed by the unique oc cu pa tion in Ga za,
par tially en forced through ex ternal con trol meth ods, ex pose a dif -
fer ent prob lem – a la cuna in the pro tec tions avail able to ci vil ians
between the con flict/in va sion stage and the oc cu pa tion stage.
There is a cliff-edge of pro tec tions between con flict and oc cu pa tion
situ ations – when a con flict be comes an oc cu pa tion, ci vil ians en joy
far more pro tec tions from the Oc cupy ing Power than they do when
the state is merely con duct ing mil it ary op er a tions within the ter -
rit ory. Alas – the pro tec tions of oc cu pa tion do not ap ply in
sieges/b lock ades (that are not also oc cu pa tion s), mean ing that ci -
vil ians do not en joy the el ev ated hu man it arian pro tec tions of oc cu -
pa tion des pite the sig ni fic ant and unique chal lenges that they face
in such “en clos ure” situ ations, in clud ing en trap ment, dis place ment
and more.

In ter na tional law only provides few pro tec tions that are
relevant to ci vil ians in a “siege” stage. States are ob lig ated not to
use star va tion as a method of war fare (Article 54(1) AP I), al though
a vi ol a tion of that ob lig a tion would re quire de lib er ate in tent (Com -
ment ar ies to AP I , para. 2089), which would of ten be dif fi cult to
prove in scen arios of war fare. There is also a stronger ob lig a tion
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un der Art icle 70 of AP I to “al low and fa cil it ate rapid pas sage of all
re lief con sign ments” in situ ations of con flict, al though that would
also be de pend ent on the agree ment of the parties in volved, and is
cer tainly a weaker pro tec tion than the ob lig a tion un der the law of
oc cu pa tion, where un der Art icle 55 GC IV the oc cu pier must even,
un less im possible, “bring in the ne ces sary food stuffs, med ical
stores and other art icles if the re sources of the oc cu pied ter rit ory
are in ad equate”. These pro tec tions do not go far enough, and can
lead to in suf fi cient hu man it arian pro tec tion in “siege” situ ations.

The ICJ’s pro posed solu tion – im pos ing a “slid ing scale” of
obligations depending on the de gree of ef fect ive con trol in an oc -
cu pa tion – does not ad equately pro tect ci vil ians in “en clos ure”
situ ations, as an ini tial es tab lish ment of au thor ity lead ing to the
find ing of a state of oc cu pa tion would still have to be found for
those pro tec tions to ap ply. Such a solu tion still de prives pro tec -
tions for ci vil ians in situ ations where there was never an oc cu pa -
tion, such as the above men tioned Siege in Nubl and al-Zahraa. Fur -
ther more, the ICJ re mained am bigu ous, not go ing into any de tail
on pre cisely how the ob lig a tions owed would vary with the de gree
of ef fect ive con trol, in clud ing on whether there were any ir re du -
cible core ob lig a tions. This can re duce the cer tainty of the pro tec -
tions avail able in in di vidual oc cu pa tions, as Judge Clev e land ap -
peared to en dorse in her Sep ar ate Opinion  (para. 11), par tic u larly
given the vary ing ele ments of con trol between dif fer ent oc cu pa -
tions.

In stead, spe cific, stronger pro tec tions that go bey ond weak ex -
ist ing pro tec tions must be ad op ted for “en clos ure” situ ations. This
would bet ter pro tect ci vil ians in such scen arios by mov ing away
from the “cliff-edge” of pro tec tions un der lex lata while provid ing
States more cer tainty as to their IHL ob lig a tions. Mov ing away
from the cur rent bi valent dis tinc tion between oc cu pa tion and in va-
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sion would also bet ter re flect the large num ber of con flict scen arios
that ex ist in real ity. States must work to ad opt such pro tec tions
with ur gency, given the con tinu ing fre quency of “en clos ure” situ -
ations in mod ern con flicts such as the Syr ian Civil War and the
Yugoslav Wars – and must en deav our to en sure a wide breadth of
pro tec tions are in deed avail able to ci vil ians.
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Se cur ity Con sid er a tions





Jinan Bastaki

Lim it ing “Se cur ity” as a Jus ti �c a tion in the
ICJ’s Ad vis ory Opin ion

https://verfassungsblog.de/limiting-security-as-a-justification-in-the-icjs-advisory-opinion/




e cur ity as both a legal and polit ical concept al lows the lim it a -
tion and some times even derog a tion from legal rules; these de -

par tures are not ab so lute and have para met ers. Yet, States of ten in -
voke se cur ity to jus tify dis pro por tion ate and out right il legal acts,
which is aided by the fact that the pre cise con tours of what is con -
sidered a le git im ate se cur ity con cern or threat is not clearly
defined. Is rael has of ten at temp ted to jus tify the meas ures it takes
against Palestini ans in the OPT as due to “se cur ity” con sid er a tions.
In the Ad vis ory Opin ion on the Legal Con sequences arising from
the Policies and Prac tices of Is rael in the Oc cu pied Palestinian Ter -
rit ory, in clud ing East Jerusalem  (“Ad vOp”), some States that sub -
mit ted writ ten state ments to the ICJ, in clud ing Is rael it self, cited
Is rael’s se cur ity con cerns as a mat ter that the Court needed to take
ser i ously and that may have jus ti fied Is rael’s oc cu pa tion per se as
well as its policies and prac tices therein. While the Court was not
con vinced by this ar gu ment – far from it, de clar ing Is rael’s
occupation of the OPT il leg al, and not simply the way it has con duc -
ted its oc cu pa tion – it did not ex pand greatly on the is sue of
security, as Is rael did not provide a com pre hens ive sub mis sion.
That said, the Sep ar ate and Dis sent ing opin ions delved into some
of the se cur ity ar gu ments.

This chapter will ex am ine where the Court re jec ted an d/or
limited some of these se cur ity jus ti fic a tions, mak ing at least two
im port ant points: first, that se cur ity con cerns, no mat ter how le git -
im ate, could not jus tify an nex a tion (mani festly il leg al) nor an
open-en ded oc cu pa tion (im pli citly il leg al). In fact, the Court af -
firmed that, more broadly, Is rael could not invoke se cur ity con sid -
er a tions to over ride legal prin ciples (Ad vOp, para. 254). Second, Is -
rael could not claim to be pro tect ing se cur ity in terests when those
in terests ex ist due to il leg al ity to be gin with, such as set tle ments
and set tlers.
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Se cur ity in in ter na tional law

The United Na tions is com mit ted to the main ten ance of “in ter na -
tional peace and se cur ity”. The lat ter – “se cur ity” – more gen er ally
en ables States to act in oth er wise pro hib ited ways. Art icle 2(4) of
the UN Charter pro hib its the threat or use of for ce, but Art icle 51
per mits the use of force in self-de fence in case of an armed at tack.
Derog a tions in hu man rights law can be in voked dur ing pub lic
emer gen cies “threat en ing the life of the na tion” (Article 4, IC CPR),
sub ject to cer tain lim it a tions. Art icle 27 of the Fourth Geneva Con -
ven tion en sures that pro tec ted per sons are to be re spec ted and
treated hu manely, yet “the Parties to the con flict may take such
meas ures of con trol and security in re gard to pro tec ted per sons as
may be ne ces sary as a res ult of the war” (em phasis added).  Art icle
5 sim il arly states that if a per son is “defi n itely sus pec ted of or en -
gaged in activ it ies hos tile to the se cur ity of the State, such in di -
vidual per son shall not be en titled to claim such rights and priv -
ileges un der the present Con ven tion as would, if ex er cised in the
fa vour of such in di vidual per son, be pre ju di cial to the se cur ity of
such State”. Art icle 64 sim il arly al lows the Oc cupy ing Power to
“sub ject the pop u la tion of the oc cu pied ter rit ory to pro vi sions
which are es sen tial to en able the Oc cupy ing Power to … en sure the
se cur ity of the Oc cupy ing Power”. None of these ex cep tions are ab -
so lute and in gen eral must be both ne ces sary and pro por tion al. But
who gets to de cide what is a le git im ate se cur ity con cern to be gin
with? And what is the status of these prin ciples in situ ations of
alien oc cu pa tion and co lo nial dom in a tion where the pop u la tions
are fight ing for their right to self- de termin a tion?

The ICJ has dealt with ar gu ments pre dic ated upon se cur ity jus -
ti fic a tions on a case -by-case basis. In the Nuclear Weapons Ad vis -
ory Opin ion, the Court stated that it could not de cide whether “the
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use of nuc lear weapons by a State in an ex treme cir cum stance of
self-de fence, in which its very sur vival would be at stake” would be
con trary to in ter na tional law as it stood at the time (Nuclear
Weapons case , 1996, para. 97). In deed, a clas sic and agreed upon
se cur ity is sue in in ter na tional law is the threat of an ex ternal
armed at tack, though it is not lim ited to that. In the Nicaragua
case , the ICJ stated that “the concept of es sen tial se cur ity in -
terests cer tainly ex tends bey ond the concept of an armed at tack”
(para. 224). It did not elab or ate ex tens ively on what se cur ity in -
terests covered ex actly, merely stat ing that it did not con sider that
the min ing of Nicara guan ports, and the dir ect at tacks on ports and
oil in stall a tions, were “ne ces sary” to pro tect the es sen tial se cur ity
in terests of the United States (para. 224). In the Oil Platforms case,
the United States ar gued that, inter alia, the move ment of mari time
com mer ce, its naval ves sels in the Gulf, and its cit izens’ fin an cial
losses were “es sen tial se cur ity in terests” (Oil Plat forms case , 2003,
para. 49). The Court did not com ment on whether those qual i fied as
le git im ate se cur ity con cerns, fo cus ing in stead on a spe cific at tack
that the US had iden ti fied. Since the United States had re sor ted to
for ce, the ICJ stated that they could only do so if they were act ing
in self-de fence to an armed at tack by Ir an, which was not the case.
Thus, while the ICJ had not come to any con clu sion on the use of
nuc lear weapons in 1996, seem ingly leav ing the door open for
States to use such deadly and in dis crim in ate force in “ex treme”
situ ations, when it came to se cur ity jus ti fic a tions for ac tual acts
com mit ted, the Court has used the tests of ne ces sity and pro por -
tion al ity as a lim it a tion to the use of force.

2

3

4

Jinan Bastaki

139



Re ject ing the se cur ity ar gu ment

In Is rael’s writ ten sub mis sion, it com plained that the ques tions
asked by the Gen eral As sembly to the Court did not take into
account “acts that con tinue to en danger Is rael’s ci vil ians and na -
tional se cur ity on a daily basis” and that “they fail to re cog nize
Israel’s right and duty to pro tect its cit izens, as well as the
well-established prin ciple… that any res ol u tion of the Is raeli-
Palestinian con flict must ef fect ively ad dress Is rael’s le git im ate
security concerns”.  Other States, such as Fiji and Zam bia, also ref -
er enced se cur ity con cerns, without identi fy ing how or whether Is -
rael’s oc cu pa tion and prac tices pre ven ted these se cur ity threats
from ma ter i al iz ing. The pre sump tion is that these se cur ity con -
cerns jus ti fied the ac tions that Is rael was tak ing. Is rael’s own
Supreme Court ruled in 1979 that ci vil ian set tle ments could serve
le git im ate se cur ity considerations,  and in 1993 that the ques tion
of set tle ments was an in her ently polit ical is sue and there fore non-
justiciable .

The Joint opin ion by Judges Aure s cu, Ab ra ham, and Tomka ex -
pan ded upon the se cur ity aspect.  They stated that Is rael’s policies
in the OPT were “not a reason to ig nore the le git im ate con cerns of
this State re gard ing its se cur ity” (para. 11). The real ques tion for
these judges was whether Is rael’s full with drawal would ex pose it
to se cur ity threats (para. 36), in ef fect con di tion ing the end of the
oc cu pa tion upon mit ig at ing these po ten tial se cur ity risks. They
then iden ti fied Hamas and its, in their words, denial of “the very le -
git im acy of the ex ist ence of the State of Is rael” and com pet i tion
with the Palestinian Au thor ity over power as such threats, con clud -
ing that “the per sist ence of these threats could jus tify main tain ing
a cer tain de gree of con trol on the oc cu pied ter rit ory, un til suf fi -
cient se cur ity guar an tees, which are cur rently lack ing, are
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provided” (para. 37). It is curi ous that they men tioned Hamas’
denial of the le git im acy of Is rael as a se cur ity threat, and not, for
ex ample, its ac tions. Sim il arly, though com ing to a wholly dif fer ent
con clu sion, Judges Nolte and Clev e land also men tioned that “it
must not be for got ten that the le git im acy of Is rael’s ex ist ence as a
State is called into ques tion by a num ber of States and non-State
act ors, some of which are loc ated in its vi cin ity” (para. 5) in the
con text of Is rael’s se cur ity concerns.  In Judge Clev eland’s Sep ar ate
opin ion, she em phas ized again, “… the re fusal of other States to re -
cog nize the le git im ate ex ist ence of the State of Is rael – in clud ing a
num ber of the States par ti cip at ing in these ad vis ory pro ceed ings –
also vi ol ate” Is rael’s rights, in clud ing the right to se cur ity (para.
2).  These Judges iden ti fied a more ab stract se cur ity is sue
(non-recognition), but the re la tion ship between this se cur ity is sue
and Is rael’s ac tions re mains un clear. It should also be men tioned
that the Is raeli Knes set voted by an over whelm ing ma jor ity against
the es tab lish ment of a Palestinian State, first in Feb ru ary of 2024
(regard ing the uni lat eral es tab lish ment of a State) and then later in
July of the same year (regard ing the es tab lish ment of a State in the
con text of a ne go ti ated settlement).

The ICJ for its part ex amined dif fer ent prac tices and policies
and, where rel ev ant, briefly ad dressed the ar gu ment of Is rael’s se -
cur ity in its Ad vis ory Opin ion in re la tion to those prac tices, in clud -
ing the is sues of pro longed oc cu pa tion, set tle ments, an nex a tion,
dis crim in at ory le gis la tion and meas ures, and self- de termin a tion.
Re gard ing Is rael’s ex er cise of sov er eign power over the OPT, the
Court stated that Is rael’s se cur ity con cerns can not “over ride the
prin ciple of the pro hib i tion of the ac quis i tion of ter rit ory by for ce”
(para. 254). In terms of the Oslo Ac cords per mit ting Is rael to be in
the OPT to meet its se cur ity needs, the Court re spon ded that
“these Ac cords do not per mit Is rael to an nex parts of the Oc cu pied
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Palestinian Ter rit ory in or der to meet its se cur ity needs. Nor do
they au thor ize Is rael to main tain a per man ent pres ence in the Oc -
cu pied Palestinian Ter rit ory for such se cur ity needs” (para. 263).
The Ad vis ory Opin ion thus helps to blunt State ar gu ments pre dic -
ated upon se cur ity that use ex cep tions found in in ter na tional law
more broadly or in in ter na tional agree ments. In deed, Judge Char -
les worth em phas ized that “the ex ist ence of ‘se cur ity con cerns’ is
not a legal ground for the main ten ance of an oc cu pa tion, nor in -
deed for its establishment…”  (para. 16). The Opin ion un equi voc -
ally stated that, “the ex ist ence of the Palestinian people’s right to
self- de termin a tion can not be sub ject to con di tions on the part of
the oc cupy ing Power, in view of its char ac ter as an in ali en able
right” (para. 257).

Moreover, the Court em phas ized that the ex cep tional meas ures
provided for in Art icle 64 of the Fourth Geneva Con ven tion “can not
be in voked as a ground for reg u la tion in these ter rit or ies” (para.
139) since the very act of trans fer ring its ci vil ian pop u la tion to the
West Bank and East Jer u s alem vi ol ates the Geneva Con ven tions.
The Court re it er ated this stat ing:

“To the ex tent that such con cerns per tain to the se cur ity of the
set tlers and the set tle ments, it is the Court’s view that the pro tec -
tion of the set tlers and set tle ments, the pres ence of which in the
Oc cu pied Palestinian Ter rit ory is con trary to in ter na tional law,
can not be in voked as a ground to jus tify meas ures that treat
Palestini ans dif fer ently.”
(para. 205).

The il legal ac tions of Is rael – trans fer of its ci vil ian pop u la tion to
oc cu pied ter rit ory – can not then be used as the found a tion for re ly -
ing on ex cep tions based on se cur ity ar gu ments. In deed, as Judge
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Tladi ex plained, “se cur ity in terests as such, no mat ter how ser i ous
or le git im ate, can not over ride rules of in ter na tional law… In deed,
save where called for by a spe cific rule, se cur ity con cerns can not
even serve as a bal ance against rules of in ter na tional law and cer -
tainly not against per emp tory norms”  (para. 44).

Judge Char les worth, in par tic u lar, poin ted out per haps one of
the most im port ant as pects re gard ing the re la tion ship between se -
cur ity and oc cu pied ter rit ory, stat ing:

“… it is worth re call ing that, un der cus tom ary in ter na tional law,
the pop u la tion in the oc cu pied ter rit ory does not owe al le gi ance to
the Oc cupy ing Power, and that it is not pre cluded from us ing force
in ac cord ance with in ter na tional law to res ist the oc cu pa tion.
There fore, the fact that the pop u la tion in the Oc cu pied
Palestinian Ter rit ory re sorts to force to res ist the oc cu pa tion does
not in it self jus tify the main ten ance by Is rael of its oc cu pa tion… ”
(para. 23).  

While the Ad vis ory Opin ion it self does not make these points ex -
pli citly, it em phas izes the in ali en able rights of the Palestinian
people and their right to self- de termin a tion. The De clar a tion on
Friendly Re la tions (GA Res. 2625 of 1970), which is seen as an au -
thor it at ive state ment of cus tom ary in ter na tional law (see
Nicaragua judgment , paras. 188, 191), re cog nizes the right to
resist against for cible ac tion that de prive people of their right to
self-determination, in ac cord ance with the Charter of the UN.

Con clu sion

Se cur ity is fre quently used by States to act ex cep tion ally. While
these ex cep tions ex ist in the law and may be war ran ted at times,
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se cur ity has also fre quently been used to jus tify con quest and
occupation.  The ICJ’s Ad vis ory Opin ion makes clear that se cur ity
con cerns, no mat ter how real, could not be used to de prive the
Palestinian people of their right to self- de termin a tion, and cer -
tainly could not be used to pro tect mani fest il leg al ity; in par tic u lar,
the set tle ments.
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n its Ad vis ory Opinion  the ICJ held by a vote of 11:4 that “the
State of Is rael’s con tin ued pres ence in the Oc cu pied Palestinian

Ter rit ory is un law ful” and that “the State of Is rael is un der an ob -
lig a tion to bring to an end its un law ful pres ence in the Oc cu pied
Palestinian Ter rit ory as rap idly as pos sible”. The basis for this con -
clu sion is, however, less than fully clear (for a dis cus sion, see
Milanovic ). Whereas 14 out of the 15 judges seemed to be of the
view that Is rael’s prac tices and policies are fun da ment ally in com -
pat ible with ba sic in ter na tional law prin ciples – in par tic u lar, with
the right of the Palestinian people to self- de termin a tion and the
pro hib i tion against ac quis i tion of ter rit ory by force – some of the
judges did not con sider that the first find ing, re gard ing the il leg al -
ity of prac tices and policies, should lead to the second find ing, re -
gard ing the il leg al ity of the con tin ued pres ence. In fact, three
judges who wrote a joint dis sent ing opin ion on this point (Judges
Tomka, Ab ra ham and Aurescu ) opined that to do so would ig nore
Is rael’s real security con sid er a tions:

“In fact, the rel ev ant ques tion is whether the oc cupy ing Power –
Is rael – could today com pletely with draw from the oc cu pied ter -
rit or ies ‘as rap idly as pos sible’, in the ab sence of any guar an tee,
without ex pos ing its se cur ity to sub stan tial threats. In the cur rent
con text, we find it quite dif fi cult to an swer this ques tion in the af -
firm at ive. Is rael’s full with drawal from the oc cu pied ter rit or ies
and the im ple ment a tion of the right to self- de termin a tion by the
Palestinian people is in trins ic ally linked to Is rael’s (and
Palestine’s) right to se cur ity.”
(para. 36)

Still, the ma jor ity on the Court re jec ted the pro pos i tion that Is -
rael’s “right to se cur ity” could serve as a pos sible jus ti fic a tion for
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its con tin ued pres ence in the Oc cu pied Palestinian Ter rit ory (OP T).
The Opin ion ex plained the ap proach taken on this ques tion only in
a curs ory fash ion, however. In para. 254 it noted that “Is rael’s se -
cur ity con cerns [can not] over ride the prin ciple of the pro hib i tion of
the ac quis i tion of ter rit ory by for ce” and in para. 283 it sug ges ted
that real iz a tion of the Palestinian right to self-determination lead -
ing to two States liv ing side by side within se cure and re cog nized
bor ders will con trib ute to re gional sta bil ity and se cur ity.

In this con tri bu tion, we dis cuss three pos sible ra tionales for the
Court’s re jec tion of the rel ev ance of Is rael’s se cur ity con cerns to its
legal con clu sions: Lack of proof of ser i ous and le git im ate se cur ity
con cerns by Is rael, the in suf fi ciency of broad se cur ity con cerns to
jus tify the con tin ued use of for ce, and the in suf fi ciency of broad
security concerns to deny real iz a tion of
Palestinian self-determination. We will then of fer a few fi nal
observations – which tend to be aligned with the po s i tion of Judges
Tomka, Ab ra ham and Aure scu on the ap pro pri ate bal ance that
should hold between security considerations and con tin ued pres -
ence in oc cu pied territories.

Three pos sible ex plan a tions for the Court’s po s i tion

The first ra tionale for the Court’s po s i tion re ject ing Is rael’s se cur ity
claims is that these claims were simply un per suas ive. A key pas sage
in the Court’s Opin ion is para. 261 which reads as fol lows:

“The Court con siders that the vi ol a tions by Is rael of the pro hib i -
tion of the ac quis i tion of ter rit ory by force and of the Palestinian
people’s right to self- de termin a tion have a dir ect im pact on the
leg al ity of the con tin ued pres ence of Is rael, as an oc cupy ing
Power, in the Oc cu pied Palestinian Ter rit ory. The sus tained ab use
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by Is rael of its po s i tion as an oc cupy ing Power, through an nex a -
tion and an as ser tion of per man ent con trol over the Oc cu pied
Palestinian Ter rit ory and con tin ued frus tra tion of the right of the
Palestinian people to self- de termin a tion, vi ol ates fun da mental
prin ciples of in ter na tional law and renders Is rael’s pres ence in
the Oc cu pied Palestinian Ter rit ory un law ful.”

When read against the Sep ar ate Opin ion of Judge Nolte and the
Joint De clar a tion of Judges Nolte and Clev eland, it seems that the
Court was not per suaded by Is rael’s claim that its pres ence in the
West Bank is backed up by genuine and suf fi ciently weighty se cur ity
con sid er a tions. Nolte al luded in his Opinion , inter alia, to the fact
that Is rael did not provide rel ev ant in form a tion to the Court:

“It is re gret table that the Ad vis ory Opin ion and the re ports on
which it re lies have not en gaged more with se cur ity con cerns
which Is rael has and ex presses as reas ons for its policies and
prac tices. It is also re gret table that Is rael did not com ment on the
sub stance of the ques tions put by the United Na tions Gen eral As -
sembly, in clud ing re gard ing its se cur ity con cerns.”
(para. 7)  

Fur ther more, Nolte and Cleveland  wrote jointly that:

“Is rael has le git im ate se cur ity con cerns. Nev er the less, the pres -
ence of oc cupy ing forces can only be jus ti fied by a cred ible link to
a de fens ive and tem por ary pur pose; in our view, there fore, any
pos sible jus ti fic a tion is ne ces sar ily lost if such a pres ence is ab -
used for the pur pose of an nex a tion and sup pres sion of the right to
self- de termin a tion.”
(para. 8)   
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At the heart of this “ab use of right” ap proach (which finds an echo
in the Opin ion’s ref er ence to “sus tained ab use”), there ap pears to
be the fol low ing legal pro pos i tion: A legal oc cu pa tion based on le -
git im ate se cur ity con cerns may evolve into il legal pres ence, if the
jus ti fied tem por ary con trol of the oc cu pied ter rit ory is used for
other polit ical agen das – an nex a tion of land an d/or pre ven tion of
the local pop u la tion’s right to self- de termin a tion. The prob lem
with this ap proach is, however, that it im pli citly as sumes that: (a)
States can not have two dis tinct mo tiv a tions which un der lie their
prac tices and policies; and (b) that es tab lish ing the il leg al ity of one
mo tiv a tion ne ces sar ily un der mines the cred ib il ity of the oth er,
legal, mo tiv a tion. We do not be lieve that there is much sup port in
in ter na tional law for such a doc trine. In real ity, States of ten de -
velop prac tices and policies for a vari ety of reas ons (e.g. self-
defence, deterrence and do mestic polit ics) – some of which in ter -
na tional law re cog nizes as valid reas ons and some of which it does
not, and the mix ture of valid and in valid reas ons has not been
generally viewed as in com pat ible with in ter na tional law.

Al tern at ively, Judges Nolte and Clev eland’s as ser tion could be
read to mean that the ex ist ence of an il legal an nex a tion ist aim
suggests that the se cur ity con cerns raised by Is rael were merely
pre textual in nature. Al though we can ac cept that mix ing claims
re gard ing se cur ity con cerns with policies de signed to an nex the oc -
cu pied ter rit or ies could and should raise sus pi cions about the
genu ine ness of the se cur ity con cerns al leged, they can not be re jec -
ted on that basis alone. Such sus pi cions are merely the start ing
point of the dis cus sion, and not the end of it. This is es pe cially so if
the evid ence in sup port of se cur ity con cerns is clear and over -
whelm ing. In deed, we are of the view that the evid ence con cern ing
the ser i ous se cur ity chal lenges that would be fa cing Is rael upon
with drawal from the oc cu pied ter rit or ies is com pel ling (see e.g.
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Even ), es pe cially after the 7 Oc to ber 2023 at tack from Gaza (an
area from which Is rael uni lat er ally with drew in 2005, on this see
also the chapters by Gross and Med ina in this book). Such evid ence,
which is a mat ter of pub lic re cord, also throws into doubt Judge
Nol te’s in sinu ation that Is rael in curs some re spons ib il ity for the
out come of the Ad vis ory Opin ion due to its fail ure to provide more
in form a tion to the Court about its se cur ity con cerns.

Some of the judges ap pear to have taken, however, a dif fer ent
ap proach to wards the ques tion of eval u at ing Is rael’s se cur ity con -
cerns. For Judges Char les worth and Yusuf, the key is sue ap pears to
have been Is rael’s se cur ity con cerns fall ing be low the threshold for
ex er cising a con tinu ing right to use force under jus ad bellum. Char -
les worth wrote in her In di vidual Declaration  (in para. 16) that “the
ex ist ence of ‘se cur ity con cerns’ is not a legal ground for the main -
ten ance of an oc cu pa tion, nor in deed for its es tab lish ment, un less
it can be trans lated into the cur rency of the ac cep ted grounds for
the use of force — for ex ample, self-de fence”. In the same vein,
Yusuf wrote in para. 13 of his In di vidual Opinion  that “the oc cupy -
ing Power must be able to show, at all times, that the main ten ance
of its pro longed oc cu pa tion is due to mil it ary ne ces sity, which has
to be pro por tion ate to le git im ate mil it ary ob ject ives. However, the
self-de fence ra tionale can not be in voked against a po ten tial or fu -
ture threat that might em an ate from the oc cu pied ter rit ory”.

This ap proach also finds some sup port in the Opin ion, stat ing
in para. 253 the fol low ing:

“The Court ob serves that an oc cu pa tion in volves, by its very
nature, a con tin ued use of force in for eign ter rit ory. Such use of
force is, however, sub ject to the rules of in ter na tional law gov ern -
ing the leg al ity of the use of force or jus ad bel lum.”

6
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The po s i tion taken by Pres id ent Yusuf and Judge Char les worth re -
gard ing the outer lim its of the use of force un der jus ad bellum is
con tro ver sial, however. Note that Judges Nolte and Clev eland, in
their Joint De clar a tion, dis tanced them selves from the pro pos i tion
offered by Char les worth and Yusuf that Is rael’s se cur ity con cerns
fail to reach the jus ad bel lum threshold of ne ces sity and pro por -
tion al ity for self-de fence. In stead Nolte and Cleveland  wrote that:

“… once a State has ex er cised its right of self-de fence and, as a
res ult, has oc cu pied ter rit ory that is not its own, a reas on able
period should be avail able for an oc cupy ing State to as sess the
situ ation on the ground and the ex tent to which its con tin ued
pres ence is ne ces sary to en sure that re main ing rel ev ant threats
war rant ing the on go ing use of force in self-de fence are not re -
vived; to ne go ti ate, in good faith, an ar range ment lay ing down the
con di tions for a com plete with drawal in ex change for se cur ity
guar an tees; and, even tu ally, to or gan ize an or derly with drawal of
its troops. Ac cord ingly, the con fines laid down by Art icle 51 of the
United Na tions Charter, which in clude the re quire ments of ne ces -
sity and pro por tion al ity with re spect to acts un der taken in self-
de fence, need to be in ter preted in such a way as to al low for such
con sid er a tions in de term in ing, after the end of ma jor hos til it ies
res ult ing from an ex er cise of the right of self-de fence, when an oc -
cu pa tion must come to an en d.”
(para. 6) 

In other words, Judges Nolte and Clev e land main tained that the
right to self-de fence may also en com pass the con tin ued oc cu pa tion
of en emy ter rit ory that is ne ces sary to en sure that mil it ary threats
are not re vived.
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This lat ter po s i tion ap pears to be aligned with a doc trinal po s i -
tion on self-de fence that con siders that the over all use of de fens ive
force may be com men sur ate not only with the ag gress ive force ac -
tu ally used, but also with the need to re move the threat of fu ture
ag gres sion that is reas on ably fore see able. Sup port for this ap -
proach can be found in the writ ings of Dinstein  (pp. 266-267),
Kretzmer  (p. 270) and Schmitt  (p. 28), to name just a few au -
thors. It also finds sup port in State prac tice – from the push to un -
con di tional sur renders of de feated powers in World War Two to the
Ir a nian coun ter -of fens ive in the 1980-1988 Ir an-Iraq war, which
went far bey ond re pelling the ini tial in va sion. By con trast, the po s i -
tion ex pressed by Judges Char les worth and Yusuf is con sist ent with
that of au thors like Cassese  (p. 355) and Corten  (p. 489), who
sub scribe to a lim ited right of self-de fence, aimed only at re pelling
and re vers ing the ori ginal at tack. While it is fair to say that doc -
trine on the mat ter is not fully settled, it is im port ant to note that
Se cur ity Coun cil Res ol u tion 242 (1967)  – one of the most
important international law doc u ments deal ing with the Is raeli-
Palestinian con flict – clearly sup ports the more ex pans ive ap proach
to use of for ce, since it ties Is raeli with drawal from ter rit or ies it oc -
cu pied in 1967 to peace and se cur ity ar range ments. This ap proach
im pli citly ac cepts the pro longed con trol of the oc cu pa tion re gime
pending ap pro pri ate se cur ity ar range ments.

A third pos sible ex plan a tion for the Court’s some what dis -
missive ap proach to wards Is rael’s se cur ity con cerns, which can be
ex trac ted from the Sep ar ate Opin ions penned by ICJ judges, is that
se cur ity con cerns can not over ride the right to self- de termin a tion
of the Palestinian people. Judge Tladi  wrote in this
connection that:
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“se cur ity in terests as such, no mat ter how ser i ous or le git im ate,
can not over ride rules of in ter na tional law, a point made by the
Court. In deed, save where called for by a spe cific rule, se cur ity
con cerns can not even serve as a bal ance against rules of in ter na -
tional law and cer tainly not against per emp tory norms. Thus, the
no tion that the Palestinian right of self- de termin a tion must be
bal anced with, or is even sub ject to, Is raeli se cur ity con cerns is in -
con gru ous as a mat ter of in ter na tional law.”
 (para. 44)  

In the same vein, Judge Xue wrote in para. 9 that “Is rael’s se cur ity
can not be guar an teed through its uni lat eral and de struct ive
policies and meas ures against the Palestinian people”, al lud ing,
inter alia, to their right to self-determination.  At the basis of this
ap proach is the view that se cur ity con cerns, in and of them selves,
can not serve as the basis for denial of self- de termin a tion. Meas ures
re strict ing the real iz a tion of self- de termin a tion may take place, if
at all, in the con text of the ex er cise of spe cific rights un der jus ad
bellum – adding thereby an other set of ar gu ments in sup port of the
nar row ap proach to self-de fence, at least in situ ations in volving
the right to self- de termin a tion.

We do not be lieve that po s i tions centered around the jus cogens
nature of the right to self- de termin a tion re solve the de bate over
the out er -lim its of ne ces sity and pro por tion al ity re lat ing to the
right to self-de fence. If the right to self-de fence en com passes the
se cur ity con cerns claimed by Is rael, then it would trump un der Art -
icle 51 of the UN Charter all other Charter pro vi sions, in clud ing
those re lated to self- de termin a tion (“noth ing in the present
charter shall im pair the in her ent right of in di vidual or col lect ive
self-de fence…”). Moreover, bel li ger ent oc cu pa tion is, al most by
defin i tion, in un avoid able ten sion with the right of
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self-determination, as it al lows the tem por ary loss of con trol over a
ter rit ory by its law ful sov er eign – that is, by the law ful
self-determination unit. Hence, un der scor ing the im port ance of
self- de termin a tion does little to neg ate Is rael’s self-de fence claim,
if such a claim ex ists un der in ter na tional law.

In sum, we do not dis pute the Court’s find ing that a ma jor goal
of the cur rent Is raeli gov ern ment is to gradu ally an nex parts of the
OPT and that such a policy is un law ful un der in ter na tional law.
However, the fur ther con clu sion that the Court drew from this find -
ing, namely that Is rael should with draw from the OPT, re gard less
of any se cur ity con cerns it al leges it has, does not seem to us to
fully re flect in ter na tional law doc trine. The Dis sent ing Opin ion of
Judges Tomka, Ab ra ham and Aure scu seems to us to stand on much
firmer doc trinal grounds than the ma jor ity’s po s i tion. At the very
least, the Court should have treated Is rael’s se cur ity con cerns more
ser i ously – as sug ges ted by Judge Nolte – in clud ing as sess ing on
the basis of pub licly avail able evid ence whether such con cerns are
genu ine and how they should af fect the man ner of real iz a tion of
Palestinian self- de termin a tion through mov ing to wards end ing the
oc cu pa tion. As it cur rently stands, however, the Court’s ad vice is
lack ing in the qual ity of the fac tual and legal ana lysis offered.

Con clud ing re marks

Still, it may be the case that the ma jor ity of the Court did sense the
problématique in down play ing Is rael’s se cur ity con cerns. This, we
be lieve, ex plains the some what qual i fied po s i tion the Court took
re gard ing the tem poral di men sion of Is rael’s ob lig a tion to end its
pres ence in the oc cu pied ter rit or ies. As men tioned above, the Court
– not per suaded by Is rael’s claims re gard ing se cur ity con cerns –
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called on Is rael to end its pres ence. However, the lan guage used in
the Opin ion’s dispositif remains some what open-en ded:

“the State of Is rael is un der an ob lig a tion to bring to an end its
un law ful pres ence in the Oc cu pied Palestinian Ter rit ory as rap -
idly as possible” .
(em phasis ad ded)

The spe cific for mu la tion used was ex plained in the Joint De clar a -
tion of Judges Nolte and Clev e land as be ing made in re cog ni tion
“that there are sig ni fic ant prac tical is sues that would make an ‘im -
me di ate’ with drawal and ces sa tion of some as pects of Is rael’s pres -
ence not pos sible” (para. 16). Ar gu ably, such prac tical is sues could
also in clude press ing se cur ity con cerns. Still, given the Court’s
skep ti cism about Is rael’s se cur ity con cerns, it ap pears as if the lat -
it ude af forded to Is rael in this con text re mains quite lim ited.

Put ting legal doc trine aside, the Court’s skep ti cism to wards Is -
rael’s se cur ity con cerns does not bode well for the chances of im -
ple ment a tion of those parts of the Ad vis ory Opin ion that call on
Is rael to uni lat er ally with draw from the OPT. Is rael’s tra di tional
po s i tion is that its na tional se cur ity will be ser i ously com prom ised
if it with draws from ter rit or ies without put ting in place ro bust se -
cur ity ar range ments – in line with Se cur ity Coun cil Res ol u tion 242.
This tra di tional po s i tion still en joys some in ter na tional sup port
and has re ceived strong val id a tion from the events of 7 Oc to ber
2023, which were per ceived by many Is raelis as the dir ect res ult of
the 2005 uni lat eral with drawal from Gaza without se cur ity ar -
range ments.

As long as in ter na tional law doc trine on the duty to end a bel li -
ger ent oc cu pa tion des pite the pre val ence of ser i ous se cur ity con -
cerns re mains con tested, and as long as se cur ity con di tions in the
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re gion re main ex tremely un stable, it is un likely that a with drawal
will be deemed prac tic able – put ting aside other polit ical and legal
con sid er a tions con cern ing Is rael’s pres ence in the area. It ap pears
to us that also from this realpolitik viewpoint, the ap proach taken
by Judges Tomka, Ab ra ham and Aure scu me di ates well between a
pos sible in ter pret a tion of in ter na tional law norms, the pre vail ing
dip lo matic frame work (which calls for ne go ti ated se cur ity ar range -
ments) and the very real se cur ity con cerns of Is rael. In deed, one
sad les son from the re cent his tory of the Gaza Strip is that with -
drawal without se cur ity ar range ments cre ates con di tions which
em power ex treme fac tions, and fosters se cur ity in stabil ity which
harms the in terests of both Is raelis and Palestini ans. Gran ted, the
ex pan sion of the set tle ments and set tler vi ol ence also cause in -
stabil ity and un rest. Yet, the Court did not just call for halt ing these
prac tices, and for third states and the UN to pres sur ize Is rael to
com ply. The ma jor ity on the Court called for a com plete with drawal
without any at tempt to en sure that Is rael’s se cur ity con cerns would
be taken into ac count. As a res ult, it seems to us that many of Is -
rael’s al lies would hes it ate to call upon it to fully with draw from
the oc cu pied ter rit or ies un der these cir cum stances. In fact, the less
than fully nu anced po s i tion taken by the Court on the ques tion of
with drawal ac tu ally seems to us to re duce the chances of a broad
in ter na tional con sensus form ing around the need to fully im ple -
ment the Ad vis ory Opin ion.
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n the  Occupied Palestinian Ter rit ory (OPT) Ad vis ory Opinion ,
the ICJ con sidered that Is rael’s ab use of its po s i tion as an Oc -

cupy ing Power, through de jure and de facto an nex a tion of the OPT
and con tin ued frus tra tion of the right of the Palestinian people to
self- de termin a tion, renders Is rael’s pres ence in the OPT un law ful
(para. 261). In de term in ing the legal con sequences of this il legal
pres ence, the Court held by a vote of 12:3, that all States are un der
an ob lig a tion “not to re cog nize as legal the situ ation arising from
the un law ful pres ence of the State Is rael in the Oc cu pied
Palestinian Ter rit ory” (paras. 279, 285(7)). This hold ing was not ac -
com pan ied by any con cret iz a tion in either the Ad vis ory Opin ion or
any of the many De clar a tions and Sep ar ate Opin ions at tached to it.
This ab sence is hardly sur pris ing given that the ob lig a tion of non-
re cog ni tion is in ap plic able to a situ ation of oc cu pa tion, even if un -
law ful.

The is sue be fore the Court

The phrase “s itu ation arising from the un law ful pres ence” of Is rael
in the OPT ap pears nowhere in the Ad vis ory Opin ion prior to the
dis cus sion of the con sequences of the il leg al ity, nor is it ex plic ated
or de veloped any where. Nev er the less, as the Court was only asked
to opine on the legal con sequences of Is rael’s policies and prac tices
for the status of the occupation, the phrase must be un der stood as
re lat ing to the leg al ity of Is rael’s pres ence in the OPT as an
occupying power. That said, the Court did not en tirely re frain from
com ment ing, obiter dictum, on the con sequences of Is rael’s pur por -
ted an nex a tion of ter rit ory in the OPT, not ing the ob lig a tion of
non-re cog ni tion pre vi ously de clared in this re gard by Se cur ity
Coun cil and Gen eral As sembly res ol u tions (paras. 276-278).
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The Court’s word ing evokes the ob lig a tion of non-re cog ni tion
un der gen eral in ter na tional law as it is ar tic u lated in the Art icles
on the Re spons ib il ity of States for In ter na tion ally Wrong ful Acts
(ARSI WA). Art icles 40, 41 stip u late that States are un der a duty not
to re cog nize as law ful “a situ ation cre ated by a ser i ous breach” of
per emp tory norms, namely one that is gross or sys tem at ic. Al -
though the Court did not ex pli citly men tion ARSIWA,  it is dif fi cult
to ima gine that it con sidered an ob lig a tion to ex ist that was en -
tirely sep ar ate from the ex ist ing ar tic u la tion of the law but did not
men tion its basis or scope. Its char ac ter iz a tion of Is rael’s ab use of
powers as “sus tained”, of the oc cu pa tion as “pro longed” and of the
frus tra tion of the right to self- de termin a tion as “con tin ued” seem
to place the vi ol a tions of the per emp tory norm squarely within the
scope of ARSIWA Art icle 40.

As the ex amples provided by the In ter na tional Law Com mis -
sion show, “s itu ations” that have been denied re cog ni tion along
the lines of the ob lig a tion un der ARSIWA Art icle 41(2) con cern
claims of sov er eignty based on ter rit orial ac quis i tion or
independence, when those are based on vi ol a tions of the pro hib i -
tion on the use of force or the right to self- de termin a tion. Ex -
amples in clude Ir aq’s claim of sov er eignty over Kuwait in 1990,
Rus si a’s cur rent claim of sov er eignty over Crimea, the al leged in de -
pend ence of the South African Bantus tans in the 1970s and 1980s
and of the Turk ish Re pub lic of North ern Cyprus since 1983, as well
as South Africa’s claim over Nam i bia (in de cis ively al tern at ing
between sov er eign and Man dat ory power) from the 1960s un til
1990. Ex cep tional in this re gard is the Bernard Mornah case, where
the African Court of Hu man and People’s Rights men tioned the ob -
lig a tion of Mem ber States of the African Union not to do any thing
that would give re cog ni tion to Mo roc co’s oc cu pa tion as lawful”.
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The di�  culty with what the Court said

A com par ison of the Court’s in struc tion “not to re cog nize as legal
the situ ation arising from the unlawful pres ence of Is rael in the Oc -
cu pied Palestinian Territory”, with the stand ard for mu la tion in
ARSIWA Art icles 40-41 “not to re cog nize as legal the situ ation
arising from the breach of a per emp tory norm”, in dic ates that “Is -
rael’s un law ful pres ence in the OPT” con sti tutes, in the eyes of the
Court, a “breach of a per emp tory norm”. This raises vari ous dif fi -
culties and ques tions.

Lin guist ic ally, the word “un law ful” seems su per flu ous: As the
ob lig a tion is to deny the leg al ity of a given situ ation, there seems
to be no need to re-state the situ ation’s il leg al ity. It is non ethe less
dif fi cult to ima gine that the Court failed on a ba sic is sue of draft -
ing. Why, then, did it not simply hold that the ob lig a tion is “not to
re cog nize as legal the situ ation arising from Is rael’s
unlawful presence in the Occupied Palestinian Territory”? 

For one thing, it can not be said that the occupation (or pres -
ence) arises from a breach of a per emp tory norm. In fact, the oc cu -
pa tion pre ceded the breach and en abled it. It is the unlawfulness of
the oc cu pa tion that arises from the breach. This might ex plain the
in ser tion of the word “un law ful” des pite its lin guistic in ap pro pri -
ate ness. A more flex ible ap proach to the ob lig a tion might be to re -
gard it as ex tend ing to a situ ation main tained in vi ol a tion of a per -
emp tory norm even if it was ini tially cre ated law fully. This was the
ap proach ad op ted by the ICJ in the Namibia Advisory Opinion
(para. 126). But the ques tion re mains as to what “the situ ation” is.

However, the dif fi culties in ap ply ing the ob lig a tion of
non-recognition in re sponse to the il leg al ity of Is rael’s pres ence in
the OPT are fun da mental and go much fur ther. First, the ob lig a tion
of non-re cog ni tion per tains to a claim of legal title (cap able of be-
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ing gran ted re cog ni tion or denied re cog ni tion), not to a fact (as co -
gently poin ted out by Judge Koo ij mans in a Sep ar ate Opin ion in the
2004 Wall Advisory Opinion , para. 44). For ex ample, Ir aq’s claim of
sov er eignty over Kuwait was based on an nex a tion, in vi ol a tion of
the pro hib i tion on the use of force. Con sequent to this il leg al ity, Ir -
aq’s claim to sov er eignty was not re cog nized. Yet Ir aq’s (il leg al)
presence in Kuwait was cer tainly ac know ledged as a mat ter of fact
ren der ing its status there that of an oc cu pant. In the same vein, Is -
rael’s claim of sov er eignty over East Jer u s alem (or ex er cise of sov -
er eign acts over ter rit ory in the rest of the West Bank) is groun ded
in the vi ol a tion of peremptory norms, thus the pur por ted sov er -
eignty must be denied re cog ni tion. But Is rael’s pres ence in the ter -
rit ory, while un law ful, is a fact. There is no “s itu ation” arising from
it.

Moreover, the ob lig a tion of non-re cog ni tion de rives from the
concept of ex in juria ius non oritur, namely that no one should be -
ne fit from their own wrong do ing. Non-re cog ni tion denies such be -
ne fit by in val id at ing the con sequences of un law ful con duct.
However, when it comes to the con sequences of a State’s pres ence
in for eign ter rit ory, there are spe cific rules gov ern ing the mat ter of
con sequences, namely the laws of armed con flict, in clud ing the law
of bel li ger ent oc cu pa tion. This law ap plies irrespective of the leg al ity
of the man ner in which the oc cu pa tion came about (para. 251). Ef -
fect ively, the laws of armed con flict are leges spe ciales in re la tion to
the ob lig a tion of non-re cog ni tion. To hold that sim il arly to sov er -
eignty, an oc cu pa tion cre ated or main tained il leg ally is in valid and
does not gen er ate the same con sequences as an oc cu pa tion cre ated
or main tained leg ally, would con sti tute a ma jor over haul to the
laws of armed con flict. The Court thus cor rectly em phas ized that
Is rael re mains bound to com ply with its ob lig a tions un der in ter na-
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tional hu man it arian law and in ter na tional hu man rights law (para.
272).

What then, may the con sequences be of not re cog niz ing the
legal con sequences of the oc cu pa tion be cause of its un law ful ness,
if that is what the Court meant to in struct? One might query
whether it is sig ni fic ant that the Court men tioned that Is rael re -
mains bound only by ob lig a tions, per haps im ply ing that the con -
sequence of the il leg al ity is that it may not be ne fit from its status.
However, strictly speak ing, neither the law of oc cu pa tion nor in ter -
na tional hu man rights law con fer rights on the oc cu pant. Rather,
they curb its power. Con cep tu ally, then, the same obstacle arises as
be fore: Claims may be denied and rights may be with held; power is
a mat ter of fact. There are also prac tical dif fi culties in hold ing an
oc cu pant bound by ob lig a tions but devoid of power.

All this does not mean that the cre ation or main ten ance of an
oc cu pa tion in vi ol a tion of the laws on the use of force or the right
to self- de termin a tion does not gen er ate con sequences for third
States. For ex ample, as the Court noted, States must not “render aid
or as sist ance in main tain ing the situ ation cre ated by Is rael’s il legal
pres ence” in the OPT (para. 285(7)). It is pos sible to re frain from
as sist ing the main ten ance of a fac tual situ ation; but it is mean ing -
less to speak of not re cog niz ing that the situ ation pre vails.

The di�  culty with what the Court did not say

Against this back ground, it is not sur pris ing that the Court did not
sug gest that the oc cu pa tion be denied valid ity, as ought to be the
con sequence of the ob lig a tion of non-re cog ni tion. It is sur pris ing,
however, that the Court did not sug gest any consequence for the
ob lig a tion of non-re cog ni tion, nor in dic ate con duct that States
must re frain from lest it im ply their re cog ni tion of the leg al ity of
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“the situ ation arising from Is rael’s un law ful pres ence in the OP T”.
This si lence con trasts with the de tailed guid ance that the Court
provided ob iter dictum on meas ures that States might take in or der
to com ply with the ob lig a tion of non-re cog ni tion of Is rael’s pur -
por ted sov er eignty in the OPT. The ex amples it provides in this
con text in clude entry into treat ies in which Is rael pur ports to act
on be half of the OPT, and re cog ni tion of the OPT as fall ing within
the jur is dic tion of dip lo matic mis sions ac cred ited to Is rael (para.
278).

Not only the Ad vis ory Opin ion but also the Sep ar ate Opin ions
and De clar a tions are al most mute on what the ob lig a tion of non-
re cog ni tion en tails. A few of them com ment on whether the ob lig a -
tion de rives from the erga omnes char ac ter of the norms or from
their per emp tory char ac ter, but there are no re marks on the content
of the ob lig a tion.

The OPT Ad vis ory Opin ion is not the first time that the ICJ de -
clares an ob lig a tion of non-re cog ni tion without cla ri fy ing its con -
sequences. It did so in the Wall Advisory Opin ion with re spect to
the il legal situ ation arising from the con struc tion of the sep ar a tion
barrier.  Nor is the ICJ alone in de clar ing an ob lig a tion of
non-recognition with re spect to an oc cu pa tion, and fail ing to elu -
cid ate it. In the above- men tioned Bernard Mornah case, the African
Court re it er ated that African Union Mem ber States have the re -
spons ib il ity not to do any thing that would give re cog ni tion to Mo -
roc co’s oc cu pa tion of West ern Saha ra, but stopped short of cla ri fy -
ing what that en tails. In deed, in the Wall Advisory Opin ion, Judge
Koo ij mans con sidered the duty not to re cog nize the il legal situ -
ation cre ated by the con struc tion of the wall in the West Bank to be
an “ob lig a tion without substance”.
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Con clu sion

The Ad vis ory Opin ion is sig ni fic ant in many ways – it puts to rest
any doubt as to the status of the right to self- de termin a tion as a
per emp tory norm; it re cog nizes the no tion of de facto annexation;
it re cog nizes that the laws on the use of force con tinue to ap ply in
armed con flict; and prob ably most in nov at ively, it holds that an oc -
cu pa tion that is main tained in vi ol a tion of these laws and the right
to self- de termin a tion may not con tin ue. As this chapter shows, the
Ad vis ory Opin ion is also in nov at ive in ex pand ing the ob lig a tion of
non-re cog ni tion bey ond claim to sov er eign title over ter rit ory. Yet
how the ob lig a tion ap plies and what are its con sequences re main a
mys tery.

An in de cipher able ju di cial pro nounce ment is al ways prob lem -
at ic, but it is par tic u larly so when at is sue is an ad vis ory opin ion.
As is well known, such an opin ion is not bind ing by vir tue of the in -
sti tu tion’s formal dis pute- set tle ment au thor ity. Un like a ver dict in
con ten tious pro ceed ings, which, even if ob scure, at least re solves a
par tic u lar dis pute, an ad vis ory opin ion’s main value is in provid ing
guid ance to the UN as well as to States seek ing to con duct them -
selves in ac cord ance with in ter na tional law. Its sway lies solely in
the qual ity of its opin ions and their reas on ing, as the views of per -
sons most highly re garded for their pro fes sional ex pert ise. If the
Court fails to ex plain it self, what are States seek ing its guid ance ex -
pec ted to do?
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Third State Ob lig a tions in the ICJ Ad vis ory
Opin ion

Im plic a tions for the United King dom and Cyprus

https://verfassungsblog.de/third-state-obligations-in-the-icj-advisory-opinion/




n 2 Septem ber 2024, the United King dom For eign Sec ret ary
David Lammy faced a series of ques tions in Par lia ment on the

UK’s arms and sur veil lance sup port to Is rael through its mil it ary
bases in Cyprus. Re fer ring to the re cent de cisions by the In ter na -
tional Court of Justice (ICJ or Court), the Mem ber of Par lia ment
asked the For eign Sec ret ary to cla rify “what role, leg ally or oth er -
wise, Bri tain has played in over fly ing Gaza with sur veil lance air -
crafts, and ex plain the use of RAF Ak rotiri as a sta ging post for air -
crafts go ing to Is rael, which many people be lieve are car ry ing
weapons to be used to bomb Ga za”. For eign Sec ret ary Lammy skir -
ted the is sue by com ment ing that he was “very com fort able with
the sup port that we give to Is rael” and that he “will not com ment
on op er a tional is sues”. The ex change in Par lia ment came on the
same day that the UK gov ern ment an nounced its im me di ate sus -
pen sion of around thirty arms ex port li cences to Is rael. That de -
cision fol lowed a gov ern ment as sess ment which con cluded that a
clear risk ex ists that mil it ary ex ports to Is rael might be used in
violations of in ter na tional hu man it arian law (IHL). However, the
de cision pledged to keep in place the rest of the 350 UK li cences to
Is rael and ex pressly ex cluded from the de cision the sup ply of
components for the F-35 joint strike fighter pro gram me, a move
mir ror ing the evas ive policy of the Dutch gov ern ment since a land -
mark de cision by the Hague Court of Ap peal in Feb ru ary ordered a
halt on F-35 air craft de liv er ies to Is rael. This con tri bu tion con -
siders how the third State ob lig a tions set out in the ICJ Ad vis ory
Opin ion of 19 July 2024 bear on the United King dom’s con tin ued
arms and in tel li gence as sist ance to Is rael through its mil it ary bases
in Cyprus.
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Cyprus as a Brit ish launch pad and in ter na tional law

The UK’s arms and in tel li gence sup port to Is rael takes place
primar ily through its mil it ary bases in Cyprus. These bases stand
on land over which the UK re tained con trol in the era of
decolonization. Art icle 1 of the Treaty of Es tab lish ment of the Re -
pub lic of Cyprus, signed on 16 Au gust 1960, de lin eated the land
bor ders of the newly foun ded Re pub lic while sim ul tan eously es tab -
lish ing two Brit ish Sov er eign Base Areas (S BAs):

“The ter rit ory of the Re pub lic of Cyprus shall com prise the Is land
of Cyprus, to gether with the is lands ly ing off its coast, with the ex -
cep tion of the two areas defined in An nex A to this Treaty, which
areas shall re main un der the sov er eignty of the United King dom.
These areas are in this Treaty and its An nexes re ferred to as the
Ak rotiri Sov er eign Base Area and the Dhekelia Sov er eign Base
Area.”

The bases on Ak rotiri and Dhekelia were picked due to their stra -
tegic loc a tion and mil it ary es tab lish ments. Ak rotiri was and re -
mains an air base of the Brit ish Royal Air Force (RAF), about 40
minutes fly ing time from Tel Aviv. The Ayios Nikolaos sta tion in
Dhekelia was es tab lished in 1947 with the trans fer of Brit ish per -
son nel and equip ment from Palestine, and now houses the largest
in tel li gence gath er ing site of the Brit ish Gov ern ment Com mu nic a -
tions Headquar ters (GCHQ) out side the UK, as well as per son nel of
its U.S. coun ter part, the Na tional Se cur ity Agency (N SA), the lat ter
in vi ol a tion of the agree ment between the Brit ish and Cyp riot
governments.

Un der Art icle 2 of the Treaty of Es tab lish ment, the Re pub lic of
Cyprus is ob liged to co oper ate with the UK to en sure the se cur ity
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and op er a tion of the SBAs and the “full en joy ment by the United
King dom of the rights con ferred by this Treaty”. Bey ond the two
mil it ary bases over which the UK claims sov er eignty, An nex B
provides a list of re tained sites un der the un im peded ad min is tra -
tion of the UK with a “gen eral right of use and con trol” (An nex B,
Part II, S.1.4). These re tained sites, which in clude the RAF satel lite
and radar centres in Troodos moun tain (Sched ule A, S.1. A.2 and
A.3), are leg ally within the ter rit ory of the Re pub lic of Cyprus but
en tirely out side its con trol, in a unique co lo nial legal situ ation that
per haps only re sembles the U.S. base in Guantanamo Bay. In ad di -
tion, the UK re tained sev eral rights of ac cess and use over the
whole is land, most not ably, for the pur poses of the Gaza war, the
right of Brit ish mil it ary air crafts “to fly in the air space over the ter -
rit ory of the Re pub lic of Cyprus without re stric tion” (An nex B, Part
II, S.4.2).

The legal status and ob lig a tions per tain ing to the SBAs, which
cover three per cent of the is land, equal ing 99 square miles, is
widely debated.  The par lia ment of the Re pub lic of Cyprus ad op ted
a res ol u tion de scrib ing the Treaty of Es tab lish ment and the SBAs
as “a co lo nial rem nant” which de fies in ter na tional law and UN res -
ol u tions, most im port antly on the right to self-determination.  The
res ol u tion also op posed the use of the SBAs for ac tions against
other States. However, des pite polit ical and pop u lar protests, the
UK has con tin ued to use Cyprus as a launch pad for at tacks in the
re gion, in clud ing in Syria and Ye men. The UK gov ern ment dis -
closed the de par ture of 32 mil it ary air crafts from the RAF air base
in Ak rotiri to Is rael from Oc to ber to Decem ber 2023. It has been re -
por ted that these flights, along with flights of U.S. C-295 mil it ary
trans port planes from Ak rotiri, have been trans port ing arms to
Israel.  Ac cord ing to Haaretz, by the end of Oc to ber 2023, Ger man,
Dutch, and Ca na dian mil it ary planes and per son nel landed in Ak-
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rotiri ready to be deployed.  At least 18 U.S. C-295 and CN-235 air -
crafts, be lieved to be used by spe cial forces, flew from Ak rotiri to
Tel Aviv since Oc to ber 2023.  Ac cord ing to senior Brit ish sources,
un til Feb ru ary 2024, Is raeli F-35 planes used the Brit ish air base in
Akrotiri.  By Janu ary 2024, RAF Shadow R1 planes, used for in tel li -
gence, sur veil lance, tar get ac quis i tion and re con nais sance, had
flown more than 50 mis sions over Gaza,  one re cently re cor ded
mis sion co in cid ing with the mas sacre in the al-Mawasi “safe zone”
on 10 Septem ber 2024.

Ap plic a tion of the ICJ Ad vis ory Opin ion to the war in Gaza

The Ad vis ory Opin ion of 19 July 2024 is an au thor it at ive ju di cial
pro nounce ment on the legal ob lig a tions that arise from the UN
Charter, the de cisions of the Se cur ity Coun cil, in ter na tional hu man
rights law, in ter na tional hu man it arian law, and the law of State re -
spons ib il ity as it relates to oc cu pied Palestine. The ob lig a tions laid
out in these bod ies of law, in clud ing the IC CPR, ICESCR, CERD, and
the Fourth Geneva Con ven tion, are bind ing on both the United
King dom and the Re pub lic of Cyprus based on their ac ces sion to
these con ven tions and as a mat ter of cus tom ary in ter na tional law.

An im port ant pre lim in ary ques tion is how the third State ob lig -
a tions set out in the Ad vis ory Opin ion re late to the on go ing war in
Ga za. The Opin ion notes that “the policies and prac tices con tem -
plated by the re quest of the Gen eral As sembly do not in clude con -
duct by Is rael in the Gaza Strip in re sponse to the at tack car ried out
against it by Hamas and other armed groups on 7 Oc to ber 2023”
(para. 81), but the Court goes on to draw con clu sions that are per -
tin ent to the cur rent situ ation in Ga za. Not ably, the Court finds
that Is rael con tin ued to ex er cise con trol over key ele ments of au -
thor ity in Gaza since its with drawal in 2005, and that “[t]his is even
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more so since 7 Oc to ber 2023” (para. 93). The ICJ con cludes that Is -
rael con tin ues to be bound by ob lig a tions un der the law of oc cu pa -
tion in Gaza com men sur ate with the de gree of its ef fect ive con trol
over Gaza (para. 94), a de gree of con trol that has markedly in -
creased since Oc to ber 2023. Judge Iwas awa writes in his Sep ar ate
Opin ion that the Court sub scribes here to a func tional ap proach to
the law of oc cu pa tion, whereby the fo cus is not on the status of the
ter rit ory as such, but rather on whether a State con tin ues to be
bound by cer tain ob lig a tions un der the law of oc cu pa tion (more on
the func tional ap proach in the Ad vis ory Opin ion see Milanovic ).
The Court’s con clu sion about Gaza is to be read in light of its em -
phasis that the West Bank, East Jer u s alem, and Gaza are “a single
ter rit orial unit, the unity, con ti gu ity and in teg rity of which are to
be pre served and re spec ted” (para. 78). This em phasis on
Palestine’s ter rit orial unity leads the Court to con clude that the il -
leg al ity of Is rael’s pres ence relates to the en tirety of the
Palestinian ter rit ory, in clud ing Gaza (para. 262).

That the Court’s find ings on the il leg al ity of the oc cu pa tion and
the sub sequent legal con sequences, for the oc cu pier as well as third
States, also ap ply to the cur rent situ ation in Ga za, is evid enced by
the dis agree ment it drew from four judges. In her Sep ar ate Opin -
ion, Judge Clev e land ar gues that, in her view, the Court “does not
sub stan ti ate its con clu sion that the un law ful ness of Is rael’s pres -
ence, and the con com it ant duty to with draw, ap ply to the cur rent
situ ation in the Gaza Strip”. Judge Clev eland’s main dis agree ment
is that, though Gaza is in cluded in the con sid er a tions on Is raeli vi -
ol a tions of the Palestinian right to self- de termin a tion (paras. 239-
241), Gaza is ab sent from the find ings on Is rael’s vi ol a tions of the
pro hib i tion of ac quir ing ter rit ory through the use of force. In Judge
Clev eland’s view, the Court did not ex plain how a vi ol a tion of the
right to self- de termin a tion, in the ab sence of a vi ol a tion of the pro-
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hib i tion of ac quir ing ter rit ory by for ce, rendered Is rael’s pres ence
un law ful. There fore, Judge Clev eland, and like wise Judges Tomka,
Ab ra ham and Aure s cu, con sider that the Court should have ex -
cluded Gaza from its con clu sions on the il leg al ity of Is rael’s pres -
ence. Judges Tomka, Ab ra ham and Aure scu fur ther add that it is
“ap pro pri ately that the Opin ion re frains from tak ing any po s i tion
on the events that have oc curred in Gaza after 7 Oc to ber 2023”.

However, it is not en tirely ac cur ate that the Opin ion does not
take any po s i tion on the events in Gaza since Oc to ber 2023. As
noted above, the Court states, fol low ing its con sid er a tion that
“based on the in form a tion be fore it” Is rael con tin ued to ex er cise
“key ele ments of au thor ity over the Gaza Strip” fol low ing its with -
drawal in 2005, that “[t]his is even more so since 7 Oc to ber 2023”
(para. 93). This state ment is of no neg li gible im port. If it is in deed
cor rect, as Judge Iwas awa writes and sev eral com ment at ors have
noted, that the Court sub scribes to a func tional ap proach to the
law of oc cu pa tion in the Opin ion, whereby a State’s ob lig a tions un -
der the law of oc cu pa tion is com men sur ate with the de gree of its
ef fect ive con trol over the oc cu pied ter rit ory, then the Court’s words
sug gest that it con siders Is rael’s ob lig a tions un der the law of oc cu -
pa tion in Gaza have in tens i fied un der the cur rent cir cum stances,
given the vastly greater de gree of the oc cu pi er’s ef fect ive con trol
over Gaza since Oc to ber 2023. A reas on able in ter pret a tion of the
Court’s words sug gests that the duty to with draw from Ga za, the
ur gency of the with drawal, and the ob lig a tions of third States to
ab stain from delay ing that with drawal through aid and as sist ance
to the oc cu pi er, have all in tens i fied un der the cur rent cir cum -
stances in Ga za.

The Ad vis ory Opin ion spe cifies nine third State
obligations,   several of which are dir ectly rel ev ant to the role of
mil it ary bases in Cyprus:
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Firstly, the ICJ provides that all States must co- op er ate with
the mod al it ies re quired by the UN Gen eral As sembly and
Se cur ity Coun cil to en sure an end to the oc cu pa tion. The
Gen eral As sembly Res ol u tion passed on 18 Septem ber 2024
es tab lished those mod al it ies, re it er at ing the ob lig a tions of
third States set out in the Ad vis ory Opin ion. The Res ol u tion
calls upon all States to, among other meas ures, “take steps
to wards ceas ing the im port a tion of any products ori gin at -
ing in the Is raeli set tle ments, as well as the pro vi sion or
trans fer of arms, mu ni tions and re lated equip ment to Is -
rael, the oc cupy ing Power, in all cases where there are reas -
on able grounds to sus pect that they may be used in the Oc -
cu pied Palestinian Ter rit ory”.
Secondly, the ICJ ob serves that all States are not to render
aid or as sist ance in main tain ing the situ ation cre ated by Is -
rael’s il legal pres ence. Arms and in tel li gence as sist ance to
the oc cu pa tion army by third States play a vi tal role in
main tain ing the oc cu pa tion. Much ef fort has been put by
ad vocacy groups in the UK, as well as other coun tries, in -
clud ing the Neth er lands, France, Bel gi um, Den mark, Ger -
many and the United States, into tak ing legal ac tion to halt
arms sup plies to the oc cu pier with a clear risk to com mit
crimes against ci vil ians in Ga za. An un der re por ted and un -
der -l it ig ated ele ment of as sist ance by third States con cerns
their vi tal in tel li gence sup port to the Is raeli forces. For ex -
ample, ana lyses by flight track ing ex perts sug gests the pos -
sible in volve ment of UK sur veil lance drones fly ing over
Gaza on the night of the al-Mawasi mas sacre in Septem ber
2024.
Thirdly, all States are “to en sure that any im ped i ment res -
ult ing from the il legal pres ence of Is rael in the Oc cu pied
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Palestinian Ter rit ory to the ex er cise of the Palestinian
people of its right to self- de termin a tion is brought to an
en d”. The im ped i ments cur rently ex per i enced by the people
of Gaza in the ex er cise of their right to self- de termin a tion
are cor poral – death, hun ger, dis ease and cli mate all
ravaging the pop u la tion. Activ it ies of the UK and Cyprus
that main tain and ag grav ate these con di tions must be
brought to an end.
Fourthly, the ICJ states that “all the States parties to the
Fourth Geneva Con ven tion have the ob lig a tion (…) to en -
sure com pli ance by Is rael with in ter na tional hu man it arian
law as em bod ied in that Con ven tion”. The UK gov ern ment,
by its own as sess ment, con siders that a clear risk ex ists that
mil it ary ex ports to Is rael might be used in vi ol a tions of IHL,
giv ing the gov ern ment reason to sus pend ex port li cences.
This risk as sess ment should bear on all arms and sur veil -
lance as sist ance to the oc cu pier whereby com pli ance with
IHL can not be en sured.

Con clud ing re marks

Lit ig a tion ef forts by ad vocacy groups in the UK and other coun -
tries, in clud ing the Neth er lands, France, Bel gi um, Den mark, Ger -
many and the United States, have un der stand ably fo cused on halt -
ing arms trans fers to Is rael. The trans fer of these “ship ments of
death”  bear an im me di ate con nec tion to the con di tions on the
ground, par tic u larly vis ible in the lit ig a tion to halt the sup ply of
com pon ents for the F-35 jet, used by Is rael to drop 2000lb bombs
on densely pop u lated areas in Gaza and now Le ban on. The UK gov -
ern ment ex cluded F-35 com pon ents from its sus pen sion de cision
on 2 Septem ber, stat ing the im port ance of the fighter jet pro-
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gramme for main tain ing global se cur ity. The use of F-35 jets by Is -
rael in the at tack on Beirut on 27 Septem ber 2024, severely es cal at -
ing and widen ing the con flict and shift ing the rules of en gage ment,
com pels the for eign of fices of the UK and other par ti cip at ing coun -
tries to re think whether the F-35 pro gramme in its cur rent struc -
ture fur thers global se cur ity.

Sur veil lance as sist ance by third States to the oc cu pa tion re -
ceives re l at ively less at ten tion, even though the UK, through its
largest over seas in tel li gence of fice in the world in Dhekelia, ap -
pears to be a ma jor in tel li gence part ner to Is rael. The UK’s use of
out posts in Cyprus to con duct activ it ies that may aid Is raeli war
crimes car ries ser i ous na tional se cur ity risks for Cyprus. The pass -
ive and act ive par ti cip a tion by the Cyp riot gov ern ment, re fus ing to
com ment on the activ it ies while con tinu ing to con duct joint drills
with Is rael’s air for ce, drew threats from the leader of Hezbol lah to
make Cyprus “part of the war”. The UK mil it ary mean while told
Par lia ment that there is no “formal re quire ment” to in form the
Cyp riot gov ern ment of its mil it ary and in tel li gence ac tions from
the is land, while an SBA spokes per son stated that “any activ ity tak -
ing place on the Brit ish bases is al ways shared with the [Cyp ri ot]
gov ern ment”. These polit ical gym nastics have sparked mass pop u -
lar protests in Cyprus against the Brit ish bases, de mand ing an end
to the sup ply of arms and in tel li gence to Is rael from Cyprus. In this
re gard it is worth re it er at ing that mul ti lat eral ar range ments, in -
clud ing the pro vi sion that ob liges Cyprus to al low Brit ish mil it ary
air crafts to fly in the air space over its ter rit ory, do not re lease the
Re pub lic of Cyprus from the duty to com ply with its ob lig a tions un -
der in ter na tional law.
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or years, Palestinian and non-Palestinian ad voc ates and legal
ex perts have ar gued that Is rael’s oc cu pa tion of the Palestinian

Ter rit or ies (OP T), which in cludes the Gaza Strip, the West Bank,
and East Jer u s alem, is il leg al. On 19 July 2024, the In ter na tional
Court of Justice (ICJ) is sued an Ad vis ory Opinion  (Ad vOp) ef fect -
ively con cur ring in that as sess ment and call ing upon the UN and
third States to ad dress and rec tify Is rael’s il legal activ it ies in the
OPT, in clud ing its un law ful pres ence in the ter rit ory. On 13
Septem ber 2024, the UN Gen eral As sembly (GA) passed a
Resolution  (124 in fa vour, 14 again st, and 43 abstentions ) de -
mand ing that Is rael com ply with the Ad vis ory Opin ion and, among
other things, that it “end without delay its un law ful pres ence” in
the OPT within 12 months of the res ol u tion’s ad op tion. Is rael
voted against the res ol u tion, has de scribed it as “dip lo matic
terrorism”,  and is highly un likely to com ply with it or the Ad vOp
it self.

The GA has other tools for dis char ging its ob lig a tions un der the
Ad vOp, in clud ing un seat ing the Is raeli gov ern ment from the GA
through the As sembly’s au thor ity to re view the cre den tials of State
del eg a tions. A sim ilar meas ure was taken against apartheid South
Africa in 1974 and las ted un til the end of apartheid in 1994.  This
con tri bu tion canvases some of the most sa li ent ar gu ments raised
against that and other ef forts to use the cre den tial ing pro cess to
sub stant ively eval u ate whether a State del eg a tion should be seated
or un seated from the GA – ar gu ments that will cer tainly be leveled
against any ef fort to un seat Is rael’s gov ern ment. In ad dress ing
those con cerns, this chapter also demon strates how the Ad vOp
provides a par tic u larly strong legal basis – groun ded primar ily in
the right to self- de termin a tion – to un seat Is rael’s gov ern ment
from the Gen eral As sembly un til it com plies with the ICJ’s
Advisory Opinion.
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Un seat ing gov ern ments from the UN Gen eral As sembly through

the cre den tial ing pro cess

Un der its Rules and Pro ced ures, the GA is em powered to in spect
the cre den tials of its State del eg a tions. Pur su ant to Rule 28, the
As sembly’s Cre den tials Com mit tee, which con sists of nine Mem ber
States, “shall ex am ine the cre den tials of rep res ent at ives and re port
without delay”. Once it has de cided whether to ap prove a del eg a -
tion’s cre den tials, the com mit tee passes its re com mend a tion onto
the GA for a vote. Un der Rule 29, mem bers of the GA can also dir -
ectly chal lenge the cre den tials of a del eg a tion, a move that then
ob liges the Cre den tials Com mit tee to is sue a re port on the mat ter
to the GA. Once that re port is is sued, the GA form ally votes on
whether to seat the del eg a tion, tak ing the re port into
consideration.

Since the UN’s earli est days, the GA has used the cre den tial ing
pro cess to de cide which of two or more rival gov ern ments should
be treated as a State’s le git im ate rep res ent at ive in the Assembly.
In the case of South Africa, the GA used its cre den tial ing power, for
the first and so far last time, to con clude that a single gov ern ment
that had no rival should be un seated from the As sembly be cause it
lacked le git im acy. In the case of South Africa, that il le git im acy was
based on its apartheid sys tem and fail ure to rep res ent its in di gen -
ous Black population.

Whether used to de cide between com pet ing gov ern ments or to
eval u ate one gov ern ment, use of the cre den tial ing pro cess to eval -
u ate a gov ern ment’s “le git im acy” and “rep res ent at ive ness” has
long been con tro ver sial. This has been par tic u larly true where the
pro cess has un seated a single, un rivaled gov ern ment, as in the case
of South Africa. While vari ous ar gu ments have been raised against
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us ing the cre den tial ing pro cess to eval u ate a gov ern ment’s le git im -
acy and rep res ent at ive ness – in the case of South Africa and more
broadly – two ar gu ments are par tic u larly sa li ent and likely to be
raised against ef forts to un seat the gov ern ment of Is rael.

The first ar gu ment is that un seat ing a gov ern ment through the
cre den tial ing sys tem –  which is sup posed to be a purely pro ced ural
pro cess – ef fect ively sus pends or ex pels the State from the UN
where there is no rival gov ern ment to take its place. Such a move
pur portedly vi ol ates Art icles 5 and 6 of the UN Charter, which al low
for States to be sus pen ded from par ti cip at ing in or ex pelled from
the UN only through joint ac tion by the Se cur ity Coun cil and the
GA.  Un der Art icle 5, “[a] Mem ber of the United Na tions against
which pre vent ive or en force ment ac tion has been taken by the Se -
cur ity Coun cil may be sus pen ded from the ex er cise of the rights
and priv ileges of mem ber ship by the GA upon the re com mend a tion
of the Se cur ity Coun cil”. Art icle 6  reflects a sim ilar two-step pro -
cess, al low ing the GA to vote in fa vour of “ex pelling” a Mem ber
State from the UN “upon re com mend a tion” by the Se cur ity Coun cil
where the Mem ber State has per sist ently vi ol ated the Charter’s
prin ciples.

While Is rael’s sys tem atic and per sist ent non- com pli ance with
Se cur ity Coun cil and GA res ol u tions, as well as long-stand ing evis -
cer a tion of core Charter prin ciples – as re flec ted in the ICJ Ad vOp
it self – ar gu ably qual ify it for sus pen sion or ex pul sion un der Art -
icles 5 and 6, the United States (and per haps even the UK) would
cer tainly ex er cise its Se cur ity Coun cil veto to pre vent either res ult
from oc cur ring. As a res ult, at tempt ing to un seat the Is raeli gov -
ern ment through the cre den tial ing pro cess, where there is no rival
gov ern ment to take its place, would un doubtedly be framed as an
end run around Art icles 5 and 6 that con flicts with the re quire -
ments of those rules.

9

Maryam Jamshidi

193



The second ar gu ment against us ing the cre den tial ing pro cess is
that, without any mean ing ful guidelines, eval u at ing the le git im acy
and rep res ent at ive ness of a gov ern ment amounts to little more
than a polit ical exercise.  Though there are a hodge podge of opin -
ions from UN of fi cials, as well as a GA Res ol u tion from 1950,   that
pro pose guidelines for eval u at ing a gov ern ment’s le git im acy and
representativeness,  the cre den tial ing pro cess re mains haphaz ard
and in con sist ent. This has made it pos sible for power ful states, like
the United States, to use their au thor ity to ex clude from the GA
gov ern ments they do not favour.  While Is rael need not worry
about los ing the polit ical sup port of the global he ge mon, the ab -
sence of strong legal guidelines for un seat ing a gov ern ment will
help en sure Is rael cries wolf and blames polit ical – and even
antisemitic – bias for any such ef fort against it, as it typ ic ally does
in re sponse to un fa vour able UN action.

The Ad vOp helps to ameli or ate these con cerns about con flicts
with Art icles 5 and 6 of the Charter, as well as the politi ciz a tion of
the cre den tial ing pro cess in the case of Is rael. Be fore ad dress ing
those is sues, however, the next sec tion de scribes the frame work
provided by the Ad vOp for eval u at ing the le git im acy and rep res ent -
at ive ness of Is rael’s gov ern ment. That frame work is based on vi ol a -
tions of two in ter -re lated in ter na tional legal norms – the right of
self- de termin a tion and the pro hib i tion on ac quir ing ter rit ory by
force – and provides a strong con cep tual con nec tion between the
un seat ing of Is rael’s gov ern ment today and the un seat ing of the
South African gov ern ment some fifty years ago.

The gist of the ICJ’s Ad vis ory Opin ion

In the Ad vOp, the ICJ held by 11 to 4 votes that Is rael’s pres ence in
the en tirety of the OPT is un law ful be cause it vi ol ates the pro hib i-
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tion on ac quir ing ter rit ory by force and the right to self- de termin a -
tion of the Palestinian people (para. 259-62). As ar tic u lated by the
Court, there is a close link between the right to self- de termin a tion
and the pro hib i tion on the ac quis i tion of ter rit ory both gen er ally
and in the case of Is rael’s oc cu pa tion of the OPT (points vari ously
made by some schol ars as well ). As the Court ob served, “ter rit -
orial in teg rity is re cog nized un der cus tom ary in ter na tional law as a
‘co rol lary of the right to self- de termin a tion’” (para. 237). Ap ply ing
that rule to Is rael’s oc cu pa tion, the Court con cluded that “Is rael’s
an nex a tion of large parts of the Oc cu pied Palestinian Ter rit ory
[which vi ol ates the pro hib i tion on the ac quis i tion of ter rit ory by
for ce] vi ol ates the in teg rity of the [OP T], as an es sen tial ele ment of
the Palestinian people’s right to self- de termin a tion” (para. 238).

The Ad vOp – spe cific ally its hold ing on the self- de termin a tion
right – provides a strong con cep tual basis for un seat ing Is rael’s
gov ern ment based on its il le git im acy and lack of rep res ent at ive -
ness. It does so in two ways. First, the Opin ion demon strates that,
in deny ing the Palestinian people’s right to self- de termin a tion, in -
clud ing through vi ol at ing the pro hib i tion against the ac quis i tion of
ter rit ory by for ce, Is rael has pre ven ted the Palestini ans from
achiev ing their own in de pend ent sov er eign State and de prived
them of a rep res ent at ive gov ern ment of their own. Second, the
Opin ion sug gests that, by claim ing large swathes of the OPT for it -
self and en ga ging in sys tem atic ra cial dis crim in a tion against the
Palestinian people liv ing in the OPT (para. 223-229), the Is raeli
gov ern ment has both vi ol ated the Palestinian people’s right to
their own sov er eign State and failed to provide them with any rep -
res ent a tion within the Is raeli do mestic sys tem, where they have no
elect oral rights and, in deed, few rights of any kind. While al low ing
the Palestinian people to vote for or oth er wise be rep res en ted
within the Is raeli gov ern ment would not render Is rael’s pres ence in
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the OPT law ful, it provides an ad di tional basis for con clud ing that
the Is raeli gov ern ment lacks le git im acy and rep res ent at ive ness be -
cause it ex er cises sub stan tial con trol over a people without al low -
ing them the right to “freely de term ine their polit ical status and
freely pur sue their eco nom ic, so cial and cul tural de vel op ment”
(para. 233).

This link – between rep res ent at ive ness and self- de termin a tion
– was also made in re la tion to the un seat ing of South Africa’s
apartheid gov ern ment. While that de cision provides an im port ant
pre ced ent, one could ar gue that rep res ent at ive ness func tions dif -
fer ently in the situ ation of Is rael and the OPT than in South Africa,
where the in di gen ous Black pop u la tion was os tens ibly present
within South Africa it self. In fact, however, one way the apartheid
gov ern ment denied the Black pop u la tion its right to self- de termin -
a tion was by con cep tu ally and ma ter i ally pla cing it “out side” the
ter rit orial South African State. In deed, the apartheid gov ern ment
cre ated “Bantu Home land s”, so-c alled in de pend ent ter rit or ies with
their own gov ern ments, in or der to se greg ate the Black pop u la tion
and re move it from White South African society.  This tech nique
par al lels sim ilar tac tics un der taken by the Is raeli gov ern ment in
the OPT, where it has cre ated “bantustans”  for Palestini ans that
se greg ate them both from one an other and from the Is raeli set tlers
liv ing il leg ally in their homeland, as rightly poin ted out in the
AdvOp (para. 227).

Even if one re jects this per spect ive on the sim il ar it ies between
the Is raeli and South African cases, un seat ing the Is raeli gov ern -
ment ar gu ably stands on even firmer legal ground than un seat ing
South Africa’s gov ern ment did. This is largely thanks to the
AdvOp’s important hold ing on the nature of the self- de termin a tion
right and the ob lig a tions arising from it. That hold ing also helps
ad dress con cerns about the so-c alled politi ciz a tion of the cre den-
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tial ing pro cess and po ten tial con flicts between that pro cess and
Art icles 5 and 6 of the Charter. These is sues are dis cussed in the
next sec tion.

Self- de termin a tion and un seat ing the Is raeli gov ern ment

Even though the pro hib i tion on apartheid was cent ral to the GA’s
de cision to un seat the gov ern ment of South Africa, com ment at ors
also framed the gov ern ment’s re moval as groun ded in the right to
self- de termin a tion, which was denied to South Africa’s Black pop u -
la tion by the very nature of apartheid.  While apartheid un -
doubtedly was and re mains an af front to the pur poses of the UN –
and while it is also im plic ated in the ICJ’s re cent Ad vis ory Opin ion
(para. 223-229; see Vic tor Kat tan’s con tri bu tion in this book) – the
right of self- de termin a tion has a par tic u lar cent ral ity to the UN
sys tem that makes its vi ol a tion es pe cially rel ev ant to de term in ing
whether a State del eg a tion is le git im ate and rep res ent at ive.

In deed, the UN Charter em phas izes the im port ance of the right
to self- de termin a tion by de scrib ing, as one of the UN’s pur poses,
the de vel op ment of “friendly re la tions among na tions based on re -
spect for the prin ciple of equal rights and self- de termin a tion of
peoples”. Self- de termin a tion is also con sidered the found a tional
right upon which other hu man rights im port ant to the mis sion of
the UN de pend.

The Ad vOp adds to self- de termin a tion’s ex ist ing im port ance at
the UN by clearly es tab lish ing the right’s per emp tory status and
bind ing nature on all States, as well as on the UN it self. By and
large, the right to self- de termin a tion is un der stood to have at -
tained jus cogens status dur ing the early post- World War II peri od,
par tic u larly dur ing the mass global de col on iz a tion move ments of
the 1950s, 60s, and 70s. Through multiple resolutions passed in the
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1960s and 70s, the GA played a par tic u larly cru cial role in el ev at ing
self- de termin a tion to the status of a per emp tory norm, which ap -
plies to all peoples and places and is fun da ment ally in com pat ible
with situ ations of col on iz a tion and for eign occupation.

All that be ing said, un til the July 2024 Ad vOp, the ICJ had never
ex pli citly held that the right to self- de termin a tion en joys jus cogens
status. Now, it has done so, af firm ing that, “in cases of for eign oc -
cu pa tion such as the present case, the right to self- de termin a tion
con sti tutes a per emp tory norm of in ter na tional law” (para. 233).
The Ad vOp also re it er ates pre vi ous ICJ de cisions con clud ing that
the right to self- de termin a tion is erga omnes, mean ing it is a right
that States owe to all other States and that “all States have a legal
in terest in pro tect ing…” (para. 232). While jus cogens rights are, in
ef fect, rights erga omnes, the op pos ite is not ne ces sar ily true.  In
sum, the ICJ’s un am bigu ous hold ing on the right to
self-determination makes clear that all States, as well as the UN,
have a duty to pro tect and en sure that the right is real ized in the
par tic u lar situ ation fa cing the Palestini ans of the OPT.

These hold ings are mean ing ful ones. While ICJ Ad vis ory Opin -
ions are tech nic ally “non- bind ing”, they nev er the less “en tail [...] an
au thor it at ive state ment of in ter na tional law on the ques tion [...]
with which [they] deal [...]” and “carry no less weight and au thor ity
than those in judg ments be cause they are made with the same
rigour and scru tiny by the ‘prin cipal ju di cial or gan’ of the United
Na tions with com pet ence in mat ters of in ter na tional law”. In this
case, mech an isms like the cre den tial ing pro cess are one way for
third States and the UN to ef fec tu ate those re spons ib il it ies that
have been “au thor it at ively” ar tic u lated by this Ad vOp.

By provid ing a legal frame work for eval u at ing the le git im acy
and rep res ent at ive ness of a State’s gov ern ment, groun ded in the
jus cogens right of self- de termin a tion, the ICJ opin ion also over-
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comes claims about the “politi ciz a tion” of in quir ies into the le git -
im acy and rep res ent at ive ness of State del eg a tions to the GA. Since
the Is raeli gov ern ment has clearly and cred ibly vi ol ated the
Palestinian people’s right to self- de termin a tion – a jus cogens right
that is cent ral both to the is sue of rep res ent at ive ness and the UN
sys tem it self – there is a con vin cing legal reason for deny ing it a
seat at the GA through the cre den tial ing pro cess.

Fur ther, the Ad vOp provides an even stronger basis for re ject -
ing claims about so-c alled con flicts between the cre den tial ing pro -
cess and Art icles 5 and 6 of the Charter. As oth ers have ar gued,
these two pro cesses do not con flict with one an other, on their face.
This is due to the dis tinc tion between sus pend ing or ex pelling a
State, as an en force ment meas ure or for fail ure to ad here to the
prin ciples of the Charter, and re fus ing to seat its gov ern ment, be -
cause it is il le git im ate and un rep res ent at ive. A GA de cision to pre -
vent a State’s gov ern ment from par ti cip at ing in the As sembly does
not vi ol ate Art icles 5 and 6 be cause it does not sus pend or re move
the state it self from the UN or rep res ent an en force ment ac tion or
pun ish ment for vi ol at ing Charter principles.  In stead, it is fun da -
ment ally con cerned with the is sue of rep res ent a tion – namely with
whether the gov ern ment ac tu ally rep res ents the people over which
it has con trol.

The Ad vOp provides an other basis for re ject ing ar gu ments
about Art icle 5 and 6’s primacy. Spe cific ally, the Opin ion de mands
that the UN Charter be in ter preted and im ple men ted in ways that
con form with the Palestinian people’s right to self- de termin a tion,
since, as the Court has held, that is a right both jus cogens and erga
omnes. This means that Art icles 5 and 6 – which are treaty rules
sub si di ary to jus cogens norms – should be in ter preted and im ple -
men ted in the ser vice of the right to self- de termin a tion, rather
than in the course of its sub or din a tion. It also sug gests that Art-
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icles 5 and 6 should not stand in the way of real iz ing the right to
self- de termin a tion through other es tab lished pro cesses and pro -
ced ures in the UN. Even if there is a con flict between the right to
self- de termin a tion and the lan guage or im ple ment a tion of a non-
jus cogens Charter rule – like Art icles 5 and 6 – the UN must ad here
to the right of self- de termin a tion over and above the con flict ing
Charter rule.

Con clu sion

In the wake of Rus si a’s in va sion of Ukraine, there has been much
dis cus sion – of ten cre at ive – among legal schol ars about re mov ing
Rus sia from the Se cur ity Coun cil as well as the GA.   While
politicians and others have also called for Is rael to be ejec ted from
the UN over the last year, and even though there have been mul -
tiple efforts in past dec ades to un seat Is rael’s gov ern ment from the
GA through the cre den tial ing process,  there has been no tice ably
little pub lic de bate and dis cus sion of this is sue amongst legal ad -
voc ates and aca dem ics re cently. That in con sist ency is one of many
that have been on dis play within schol arly circles since Is rael’s
gen o cide against the Palestini ans began last fall – at least in West -
ern countries.

Des pite this schol arly reti cence, the ICJ Ad vOp – along side Se -
cur ity Coun cil and GA res ol u tions re cog niz ing the Palestinian
people’s right to self-determination,  as well as the il leg al ity of
Israel’s annexation of parts of the OPT,  and call ing for an end to
Is rael’s occupation  – provides a clear legal im per at ive for the GA
to use its cre den tial ing pro cess to un seat the Is raeli gov ern ment
for lack of le git im acy and rep res ent at ive ness dir ectly con nec ted to
its oc cu pa tion of the OPT and denial of the Palestinian people’s
right of self- de termin a tion. As the Se cur ity Coun cil con tin ues to
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shirk its du ties, the GA can and should as sert it self by us ing its cre -
den tial ing pro cess to up hold its legal ob lig a tions and en sure that
Is rael’s patho lo gical denial of the Palestinian people’s right to de -
term ine their own polit ic al, so cial, and eco nomic fu ture is fi nally
and “rap idly” brought to an end.

Many thanks to Ardi Im seis and Nimer Sul tany for help ful com ments
and sug ges tions. All er rors are my own

Maryam Jamshidi
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he Ad vis ory Opin ion of 19 July 2024  on Is rael’s oc cu pa tion of
Palestine must have had in ter na tional law ex perts ad vising

for eign min is tries around the world work ing ex tra hours. The In -
ter na tional Court of Justice (ICJ) not only made it crys tal clear that
Is raeli oc cu pa tion is il legal in every re spect – by it self a chal lenge
for West ern for eign of fices as they face re proaches for double
standards.  The Court also ad ded a num ber of para graphs de tail ing
the legal con sequences of the Ad vis ory Opin ion for UN Mem ber
States (paras. 273-279). A com mon ele ment in Ad vis ory Opin ions,
this sec tion ap pears at first sight to con tain a rather de tailed list of
“dos” and “don’t s”. However, on a second read ing, the pas sages
har bour a host of un re solved legal ques tions. They range from deep
the ory is sues im plic at ing the legal basis of third States’
obligations, to more prac tical ones con cern ing the lim its of non-
assist ance and non-re cog ni tion, par tic u larly with re spect to mil it -
ary co oper a tion, and the pos sib il ity of sanc tions.

Legal basis: erga omnes or ius co gens?

Hav ing found Is rael in vi ol a tion of the right to self- de termin a tion,
the rules re lat ing to the use of for ce, hu man rights law, and in ter -
na tional hu man it arian law, the ICJ re calls in the ini tial lines of the
sec tion on States’ ob lig a tions that these rules have an erga omnes
char ac ter.

This state ment is per plex ing, as oth ers have noted be fore (see
e.g. Al Tamimi  and Carli ). To qual ify an ob lig a tion as hav ing erga
omnes char ac ter is gen er ally un der stood to refer to the ques tion of
stand ing: States other than the in jured State may file a suit against
the State al legedly vi ol at ing the ob lig a tion in ques tion, since the
ob lig a tion is the con cern of “the in ter na tional com munity as a
whole”, to quote the ICJ’s fam ous Barcelona Traction judgment  of
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1970. The gen o cide cases against My an mar and Is rael, ini ti ated by
the Gam bia and South Africa re spect ively, provide re cent, much-
dis cussed examples.

By con trast, it is a wide spread con vic tion that ob lig a tions for
third States de rive only from vi ol a tions of ius cogens. In this sense,
Judge Tladi, truly an ex pert on is sues of per emp tory in ter na tional
law, ar gues in his De clar a tion that the Court – which is on the re -
cord for its long-stand ing reti cence in re cog niz ing ius cogens –
should have re ferred to the per emp tory char ac ter of the rules vi ol -
ated by Is rael (para. 28-30).  In his view, erga omnes ad dresses
stand ing, while the per emp tory char ac ter defines the scope of an
ob lig a tion. In sup port of this po s i tion, Judge Tladi in vokes Art icle
41 of the IL C’s Art icles on State Re spons ib il ity, which ob liges
States to re frain from re cog niz ing a situ ation arising from a vi ol a -
tion of per emp tory in ter na tional law. Moreover, his de clar a tion
echoes Judge Hig gin s’s Sep ar ate Opin ion in the 2004 Wall Advisory
Opin ion (para. 38-9).  In Judge Tladi’s view, it is all the more sur -
pris ing that the Court re lied on erga omnes as it re cog nized the per -
emp tory char ac ter of the right to self- de termin a tion in the very
same Ad vis ory Opin ion (para. 233).

However, in sup port of the judg ment, Judge Clev e land in her
Sep ar ate Opin ion points to the Court’s pre vi ous case law, which
uni formly based third States’ ob lig a tions arising from vi ol a tions of
in ter na tional law on the erga omnes char ac ter of the vi ol ated
rules.  Of im port ance in this re gard is the Chagos case  (para. 180),
where the Court re cog nized the cus tom ary char ac ter of the right to
self- de termin a tion, but re frained from at trib ut ing per emp tory
char ac ter to it, basing its find ings on third States’ ob lig a tions in -
stead on the erga omnes nature of the right to self- de termin a tion.
In the 2004 Palestine Wall Opin ion, the Court even provided a de -
tailed ana lysis of the erga omnes character of self- de termin a tion
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and in ter na tional hu man it arian law (para. 154). The case law, it
seems, is strik ingly con sist ent, al though at odds with the view of
Judge Tladi and many voices in the literature.

Who is right? Per haps the ques tion re quires no fur ther res ol u -
tion. In fact, it seems en tirely con sist ent with the ra tionale be hind
erga omnes duties to base third States’ ob lig a tions on them. Their
very pur pose is not just to serve as a cause of ac tion, but also to
define the scope of an ob lig a tion. In Barcelona Traction, the Court
brought up the concept of erga omnes obligations for the first time
to dis tin guish ob lig a tions in cum bent upon the in ter na tional com -
munity as a whole from bi lat eral ob lig a tions. The Court re cog nized
erga omnes ob lig a tions as a new cat egory of in ter na tional ob lig a -
tions be cause of their sub stance, their fun da ment al,
quasi-constitutional sig ni fic ance for the in ter na tional legal or der.
The im plic a tions for stand ing are only de riv at ive of that char ac ter.

The es sence of this is that erga omnes and ius cogens are two
sides of the same coin, ac tu ally two over lap ping con cepts with only
mar gin al, ter min o lo gical dif fer ences between them. In this sense, it
is telling that the ICL 2022 draft con clu sion on per emp tory norms
re cog nizes that all per emp tory norms have erga omnes char ac ter
(for evid ence, see the 2004 Wall Opinion , para. 157),  while
avoid ing the of ten- heard op pos ite con clu sion that not all erga
omnes rules had per emp tory char ac ter. I doubt one will find an erga
omnes rule without per emp tory char ac ter. In fact, this would hardly
make sense. For it is the mul ti lat er al, quasi- con sti tu tional char ac -
ter of per emp tory rules which makes it im possible for States to
derog ate them without the con sent of the in ter na tional com munity
as a whole; and it is that very same char ac ter which grants stand -
ing to third States.

This prompts the ques tion why the ICJ is much more re luct ant
to re cog nize the per emp tory char ac ter of rules than their erga
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omnes effect. One can only spec u late. One pos sib il ity is that the
Court simply star ted with erga omnes in 1970 and saw it un ne ces -
sary to add to this case law an other, over lap ping yet con tro ver sial
cat egory that would con trib ute little sub stance. An other pos sib il ity
is that the Court’s reas on ing cor rob or at ing the erga omnes char ac -
ter has mostly been de duct ive, de riv ing their char ac ter from their
sub stance rather than from the con sent of mem ber States. Per emp -
tory in ter na tional law is at least in the ory as much based on
consent as on the fun da mental sig ni fic ance of the rules in ques tion
– as the 2022 ILC draft demon strates in con clu sions 1 and 2. Con -
sent, however, is much more dif fi cult to es tab lish in a judg ment.
The ICJ is no tori ous for sloppy reas on ing con cern ing prac tice and
opinio iuris cor rob or at ing “sim ple” cus tom ary rules. This gets all
the more prob lem atic for per emp tory in ter na tional law as the line
di vid ing it from “mere” cus tom is hard to pin down in prac tice.
There fore, the Court may have made a wise choice to stick to erga
omnes as far as pos sible and to avoid the trouble of track ing State
con sent.

The lim its of non-re cog ni tion and non-assist ance

As am bigu ous as the legal basis of du ties of non-re cog ni tion and
non-assist ance is their pre cise scope. At first sight, the Court seems
to carve out third States’ du ties in this re spect with some level of
de tail. At closer in spec tion, however, it re mains ut terly un clear
where to draw the line. On the one hand, it is evid ent that any act
con tain ing a re cog ni tion of Is rael’s oc cu pa tion as legal is ruled out.
This com prises re cog ni tion of oc cu pied Jer u s alem as Is rael’s cap it -
al. Moreover, dir ect forms of as sist ance to oc cu pa tion, such as de -
liv er ies of mil it ary equip ment spe cific ally destined to con trol the
Oc cu pied Palestinian Ter rit ory (OP T), or eco nomic co oper a tion
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with Is raeli act ors, private or pub lic ones, on the OPT, would be
pro hib ited. On the other hand, the Court cer tainly did not have a
BD S- style full boy cott of Is rael on its mind as it em phas izes the
need to dis tin guish between Is rael and the OPT. Also,
non-recognition and non-assistance must not harm Palestini ans
(cf. Namibia Advisory Opinion , para. 125).

In between these poles, there is much un cer tainty. Many forms
of as sist ance to Is rael, such as tech no lo gical co oper a tion, may at
least re motely be ne fit its ca pa city to con trol the OPT. As a gen eral
rule, I be lieve that good faith, pro por tion al ity as a gen eral prin ciple
of law, and the duty to co oper ate en cased in Art icle 2(5) of the UN
Charter re quire States to weight risks as they re view their co oper a -
tion with Is rael. The more ser i ous the risk that some form of co -
oper a tion will con trib ute to il legal oc cu pa tion, and the more dir ect
the re la tion between the co oper a tion in ques tion and il legal
occupation, the more are States are bound to dis con tinue ex ist ing
pro jects and re frain from start ing new ones.

The fu ture of mil it ary co oper a tion

An ex ample for a high-risk field would be mil it ary co oper a tion. In
this re spect, joint ven tures in the pro duc tion of weapon sys tems
should be a mat ter of ut most con cern as it seems im possible to ex -
clude with cer tainty that such weapons, or the know ledge ac quired
through co oper a tion, will be used to up hold il legal oc cu pa tion. The
Ger man arms in dustry has a lot of joint ven tures with Is raeli pro -
du cers – and the Ger man gov ern ment would do well to use all legal
means avail able, in clud ing arms con trol and for eign trade con trol
le gis la tion, to dis en tangle, min im ize, or freeze such re la tion ships
as long as oc cu pa tion is ongoing.
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Moreover, any arms de liv er ies re quire full guar an tees that the
equip ment will not be used to up hold oc cu pa tion, as well as ef fect -
ive mech an isms to con trol re spect for these guar an tees. Par tic u -
larly prob lem atic in this re spect are weapon de liv er ies destined for
Is rael’s war ef fort in Ga za. The Court’s Opin ion does not cover the
period after 7 Oc to ber 2023. However, even if one as sumes that Is -
rael has been ex er cising le git im ate self-de fence after 7 Oc to ber,
such self-de fence might slowly morph into a new state of oc cu pa -
tion that be comes in dis tin guish able from oc cu pa tion prior to 7 Oc -
to ber – and might there fore be sub ject to the same legal chal lenges
up held by the Court. From this point of view, only punc tual forms
of as sist ance might re main legal where the im pact on oc cu pa tion
can be min im ized. Ex amples might in clude forms of co oper a tion
tar geted spe cific ally at Hamas per son nel and equip ment as so ci ated
with the mas sacre of 7 Oc to ber 2023.

By con trast, mem ber States are held to co oper ate with the UN
Gen eral As sembly (UN GA) and the Se cur ity Coun cil in carving out
a peace ful solu tion. Part of this solu tion in cludes pro tect ing the ci -
vil ian pop u la tion. The UNGA has es tab lished UN RWA for this
purpose.  De fund ing this or gan iz a tion any fur ther would vi ol ate
the let ter of the Court’s opin ion – and the spirit of in ter na tional
law.

Sanc tions

The ob lig a tions breached by Is rael’s il legal oc cu pa tion are owed to
the in ter na tional com munity as a whole. For that reas on, third
States may only claim ces sa tion of the vi ol a tion and re par a tions for
Palestine as per Art icle 48(2) of the Art icles on State Re spons ib il ity
(AS R). This re calls de bates on the sanc tions im posed by third
States on Rus sia after its in va sion into Ukraine, par tic u larly the
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freez ing and sub sequent se quest ra tion of Rus sian cent ral banks
assets.  As it has been ar gued in this con text, third States en for -
cing per emp tory (or erga omnes) ob lig a tions may only re sort to
legal means, also called re tor sions. No re pris als may take place, un -
less the Se cur ity Coun cil spe cific ally au thor izes mem ber States to
do so.

A dif fer ent situ ation emerges where spe cific treaty pro vi sions
may be in voked to jus tify re pris als in clud ing the sus pen sion of
treaty priv ileges. Al Tamimi has made the case for the EU to ac tiv -
ate the hu man rights clauses of the EU -Is rael As so ci ation
Agreement.   Moreover, one might rely on Art icle XXI(c) of the
GATT to jus tify trade meas ures. While tak ing such meas ures to
force Is rael’s com pli ance with the ICJ Opin ion is not a bind ing legal
ob lig a tion un der the UN Charter, one might give the se cur ity ex -
cep tion of the GATT a wider read ing to com prise meas ures aim ing
at the main ten ance of in ter na tional peace and se cur ity in align -
ment with UN policies and ef forts. With the Se cur ity Coun cil hav -
ing fallen back into hi berna tion, ren der ing ICJ de cisions ef fect ive
may be one of the last straws  to rely on for those in ter ested in
main tain ing a uni ver sal or der of peace.

17

18

Matthias Goldmann

213



References

1. ICJ, Legal Consequences arising from the Policies and Practices of Israel in the Occupied
Palestinian Territory, including East Jerusalem, Advisory Opinion of 19 July 2024.

2. Matthias Goldmann, ‘Die Zeitenwende beginnt im Nahen Osten’ (2024)
Verfassungsblog.

3. For an for an overview of obligations for third States in the Opinion see Yussef Al
Tamimi, ‘Implications of the ICJ Advisory Opinion for the EU-Israel Association
Agreement’ (2024) EJIL:Talk!.

4. Eugenio Carli, ‘Obligations Erga Omnes, Norms of Jus Cogens and Legal
Consequences for “Other States” in the ICJ Palestine Advisory Opinion’ (2024)
EJIL:Talk!.

5. ICJ, Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain),
Judgment of 5 February 1970.

6. ICJ, The Gambia v. Myanmar, Application of the Convention on the Prevention and
Punishment of the Crime of Genocide, Judgment of 22 July 2022; ICJ, South Africa v.
Israel, Application of the Convention on the Prevention and Punishment of the
Crime of Genocide in the Gaza Strip, Order of 26 January 2024.

7. ICJ, Declaration of Judge Tladi (Legal Consequences arising from the Policies and
Practices of Israel in the Occupied Palestinian Territory, including East Jerusalem), 19
July 2024.

8. ICJ, Separate Opinion of Judge Higgins (Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory), 09 July 2004.

9. ICJ, Separate Opinion of Judge Cleveland (Legal Consequences arising from the
Policies and Practices of Israel in the Occupied Palestinian Territory, including East
Jerusalem), 19 July 2024.

10. ICJ, Case Concerning East Timor (Portugal v. Australia), Judgment of 30 June 1995.

11. Dire Tladi, ‘Ius Cogens’ in Max Planck Institute (ed.), Max Planck Encyclopedias of
International Law, (Oxford University Press, 2024).

12. ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion of 09 July 2004.

13. UN, International Law Commission, ‘Draft Conclusions on Identification and Legal
Consequences of Peremptory Norms of General International Law (Jus Cogens),
2022’
https://legal.un.org/ilc/texts/instruments/english/draft_articles/1_14_2022.pdf.

14. ICJ, Legal Consequences for States of The Continued Presence of South Africa In
Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970),
Advisory Opinion of 21 June 1971.

Non-Re cog ni tion and Non-Assist ance

214

https://legal.un.org/ilc/texts/instruments/english/draft_articles/1_14_2022.pdf


15. Stefan Buchen, ‘Todeszone Gaza: Deutschland hängt mit drin’ Qantara (22 April
2024), https://qantara.de/artikel/deutschland-und-die-netanjahu-regierung-
todeszone-gaza-deutschland-h%C3%A4ngt-mit-drin.

16. UN, ‘Resolution on the Report of the Special Political and Decolonization
Committee (Fourth Committee) (A/74/409). Assistance to Palestine Refugees’
(A/RES/74/83), 13 December 2019.

17. Matthias Goldmann, ‘Hot War and Cold Freezes’ (2022) Verfassungsblog.

18. For an for an overview of obligations for third States in the Opinion see Yussef Al
Tamimi, ‘Implications of the ICJ Advisory Opinion for the EU-Israel Association
Agreement’ (2024) EJIL:Talk!.

Matthias Goldmann

215

https://qantara.de/artikel/deutschland-und-die-netanjahu-regierung-todeszone-gaza-deutschland-h%C3%A4ngt-mit-drin
https://qantara.de/artikel/deutschland-und-die-netanjahu-regierung-todeszone-gaza-deutschland-h%C3%A4ngt-mit-drin




In ter na tional Crim inal Law





Mohamed M. El Zeidy

The Oslo Ac cords and the Amici Curiae
Pro ceed ings be fore the ICC
The Find ings of the ICJ Ad vis ory Opin ion

https://verfassungsblog.de/the-findings-of-the-icj-advisory-opinion-on-the-oslo-accords-and-the-amici-curiae-proceedings-before-the-icc-in-the-situation-of-palestine/




his note draws on the Ad vis ory Opinion  rendered by the In -
ter na tional Court of Justice (ICJ) on 19 July 2024, in par tic u lar

the legal find ings on the De clar a tion of Prin ciples on In terim Self-
Gov ern ment Ar range ments (Oslo I Ac cord) and the In terim Agree -
ment on the West Bank and the Gaza Strip (Oslo II Ac cord) signed
in 1993 and 1995, re spect ively (Oslo Ac cord s). The note sug gests
that these find ings could be of po ten tial rel ev ance to the cur rent
dis cus sion on the jur is dic tion of the In ter na tional Crim inal Court
(IC C/ Court) with re spect to the situ ation in Palestine. The jur is dic -
tional ques tion con cern ing the Oslo Ac cords was ini tially sub mit -
ted by the United King dom (UK) to the ICC through the av enue of
an amicus curiae. Thus, tak ing heed of said re cent de vel op ments
be fore the ICJ and the ICC, this con tri bu tion con tem plates and fo -
cuses only on the prin cipled ques tions of whether amicus curiae ob -
ser va tions un der Rule 103 of the IC C’s Rules of Pro ced ure and
Evid ence (RPE/Rules) con cern ing jur is dic tion or a chal lenge to the
jur is dic tion of the Court should be per mit ted at the war rant of ar -
rest stage un der Art icle 58 of the Rome Stat ute (Stat ute/R S); as
well as what, if any, are the al tern at ive av en ues thereto.

ICJ legal �nd ings con cern ing the Oslo Ac cords and their po ten -

tial rel ev ance to ICC ro ceed ings

In its Ad vis ory Opin ion the ICJ re ferred to dif fer ent para graphs of
the Oslo Ac cords (Ad vis ory Opin ion, paras. 38, 65-66, 78, 102, 133,
140, and 263), ad dress ing the two legal ques tions put for ward by
the Gen eral Assembly (Advisory Opin ion, paras. 1, 27) by way of (i)
set ting out the gen eral con text re gard ing the re quest (Ad vis ory
Opin ion, paras. 65-66) and (ii) whether the Court, on the basis of its
dis cre tion ary powers, should de cline to give an ad vis ory opin ion on
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these ques tions (Ad vis ory Opin ion, paras. 30). In fact, the Court not
only made ref er ences to the Oslo Ac cords, but also drew a num ber
of sig ni fic ant legal find ings par tic u larly on the basis of the Oslo II
Ac cord, namely that this agree ment should not be in voked in a
man ner that con flicts with Is rael’s other ob lig a tions arising from
the rel ev ant rules of in ter na tional law ap plic able in the Oc cu pied
Palestinian Ter rit ory (OP T), in clud ing in ter na tional hu man it arian
and hu man rights law.

In par tic u lar, the ICJ re ferred to Article XVII of the Oslo II Ac -
cord (which reg u lates the jur is dic tion of the Palestinian Coun cil),
but it did so only in re spect to paragraph  4(b) in dis cuss ing the
powers con ferred on Is rael un der the law of oc cu pa tion. In this
con text, the ICJ con cluded that “Is rael may not rely on the Oslo Ac -
cords to ex er cise its jur is dic tion in the Oc cu pied Palestinian Ter rit -
ory in a man ner that is at vari ance with its ob lig a tions un der the
law of oc cu pa tion” (Ad vis ory Opin ion, para. 140). The Court’s re li -
ance on the two Oslo Ac cords in reach ing a num ber of legal find -
ings through out the Ad vis ory Opin ion (paras. 78, 102, 133, and 263)
sug gests their con tinu ous rel ev ance and legal valid ity, which in
turn, sets aside con trary schol arly opin ions (see Ambos ).

This could be rel ev ant for the cur rent dis cus sion be fore the ICC
re gard ing the ques tion of jur is dic tion ini tially presen ted by the UK
in the course of amici curiae proceedings un der Rule 103 RPE,
which is also premised on Art icle XVII of the Oslo II Ac cord. In the
con text of the ICC, the rel ev ant part of Art icle XVII of the Oslo II
Ac cord is para graph (2)(c), which stip u lates that “[t]he ter rit orial
and func tional jur is dic tion of the Coun cil will ap ply to all per sons,
ex cept for Is rael is, un less oth er wise provided in this agreement”.
Al though the ICJ re ferred to para graph 4(b) of Art icle XVII of the
Oslo II Ac cord as op posed to para graph 2(c), the ICJ’s find ings in
gen eral could be rel ev ant to the ICC if the re spect ive Cham ber re-
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vis its its valid ity, rel ev ance, legal ef fects, and, where ap plic able, its
com pat ib il ity with the rules of in ter na tional law ap plic able in the
OPT. This, in turn, begs the ques tion whether the ap proach, es -
poused by the UK by way of amicus curiae ob ser va tions un der Rule
103 RPE, re quest ing the ICC to con sider if it “can ex er cise jur is dic -
tion over Is raeli na tion als, in cir cum stances where Palestine can -
not ex er cise crim inal jur is dic tion over Is raeli na tion als pur su ant to
[Article XVII (2)(c) of] the Oslo Ac cords” (see the IC C's Or der of 27
June 2024 , para. 1), is leg ally and pro ced ur ally cor rect.

Art icle 58 of the RS and Rule 103 RPE: Im plic a tions for ad mit -

ting amici curiae sub mis sions at the war rant of ar rest stage

Ac cord ing to Rule 103(1) RPE, “[a]t any stage of the pro ceed ings, a
Cham ber may, if it con siders it de sir able for the proper de term in a -
tion of the case, in vite or grant leave to a State, or gan iz a tion, or
per son to sub mit, in writ ing or or ally, any ob ser va tion on any is sue
that the Cham ber deems ap pro pri ate”. The plain read ing of the
phrase “[a]t any stage of the pro ceed ings” in dic ates that the Court
may grant leave to a State or any other en tity re ferred to in this
rule to sub mit ob ser va tions even at the stage of con sid er ing the is -
su ance of a war rant of ar rest or a sum mons to ap pear un der Art icle
58 of the RS. This con clu sion finds sup port in the re cent or der of
Pre-Trial Cham ber (PTC) I “au thor iz ing the [UK] to file writ ten ob -
ser va tions” and set ting a dead line “for any other re quests for leave
to make ob ser va tions” un der that rule (paras. 3, 8).

Al though the UK sub sequently with drew its re quest, the lat ter
triggered more than 70 amici curiae ob ser va tions, in clud ing sub -
mis sions from States’ rep res ent at ives at the Art icle 58 RS stage – a
stage, where the Cham ber is in the pro cess of de cid ing on the Pro-
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sec utor’s ap plic a tions for the is su ance of war rants of ar rest against
Hamas lead ers and Is raeli of fi cials. Ar gu ably, PTC I’s ap proach to
per mit the sub mis sion of amici curiae ob ser va tions at this stage of
the pro ceed ings may be con sidered as in ter fer ing with the pro ced -
ural re gime en vis aged by the drafters of the Stat ute. Art icle 58 (1)
RS reads:

“At any time after the ini ti ation of an in vest ig a tion, the Pre-Trial
Cham ber shall, on the ap plic a tion of the Pro sec utor, is sue a war -
rant of ar rest of a per son if, hav ing ex amined the ap plic a tion and
the evid ence or other in form a tion sub mit ted by the Pro sec utor, it
is sat is fied that: (a) [t]here are reas on able grounds to be lieve that
the per son has com mit ted a crime within the jur is dic tion of the
Court; and (b) The ar rest ap pears ne ces sary […].”

Read ing the phrase the “Pre-Trial Cham ber shall […] is sue a war -
rant of ar rest” (em phasis ad ded) fol lowed by “if, hav ing ex amined
the ap plic a tion and the evid ence or other in form a tion sub mit ted by
the Pro sec utor”, makes it clear that the PTC de cision is solely
premised on the ap plic a tion and in form a tion provided by the Pro -
sec utor. The us age of the man dat ory lan guage “shall” sug gests that
if the Cham ber is sat is fied that the re quire ments set forth in Art icle
58(1) and (2) RS have been met on the basis of the ma ter ial sub mit -
ted solely by the Pro sec utor, the Cham ber is duty-bound to is sue a
war rant of ar rest (see Judg ment of 12 July 2006 )  without the need
for any fur ther sub mis sions from any other party, par ti cipant or in -
ter vener in the pro ceed ings. Thus, Art icle 58 RS is lex specialis with
re spect to the pro ced ure gov ern ing the is su ance of an ar rest war -
rant or sum mons to ap pear. From this per spect ive, one may ar gue
that any sub mis sion through the av enue of an amicus curiae has no
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place at this spe cific phase of the ju di cial pro cess. In other words,
Art icle 58 RS pro ceed ings are ex parte, Pro sec utor only, and there is
no pro ced ural stand ing or locus standi for any other party, par ti -
cipant, or ex ternal in ter vener such as an amicus curiae (El Zeidy ,
p. 754).

It fol lows that, in prin ciple, any in ter vener should neither know
about the ex ist ence of an ap plic a tion filed by the Pro sec utor nor
about its con tent (see for ex ample, the most re cent de cision of
PTCI to un seal six war rants of ar rest in the Libya situ ation after
more than a year since their is su ance ex parte, Pro sec u tion only ).
The hand ful of oc ca sions where the Pro sec utor re vealed the ex ist -
ence of an ap plic a tion un der Art icle 58 RS (as in the cases of Kenya,
Ukraine, and Palestine) rep res ent an ex cep tion, rather than the
norm. Even in these ex cep tional cir cum stances, pro ceed ings dur ing
the war rant of ar rest stage should re main con fined to the Cham ber
and the Pro sec utor.

The ex parte nature of pro ceed ings car ried out un der
Article  58  RS also finds sup port in the early jur is pru dence of the
Court. In the Situation in the Demo cratic Re pub lic of the Congo
(DRC), the Ap peals Cham ber stated, al beit in a slightly dif fer ent
con text, that Article  58  RS “fore sees that the Pre-Trial Cham ber
takes its de cision on the ap plic a tion for a war rant of ar rest on the
basis of the in form a tion and evid ence provided by the Prosecutor”
(em phasis ad ded). Five years later, PTC II fol lowed the same path,
and ad hered to this pre ced ent.

In the Situation in the Re pub lic of Kenya, Mr Wil liam Ruto’s
coun sel sub mit ted an ap plic a tion to PTC II un der Rule 103 RPE to
be gran ted leave to sub mit ob ser va tions on the Pro sec utor’s ap plic -
a tion un der Art icle 58 RS. In the re lief sought, the ap plic ant, inter
alia, re ques ted no sum mons to ap pear or war rant of ar rest to be is -
sued be fore be ing heard “on the is sues raised in the Application”

7

8

9

10

Mohamed M. El Zeidy

225



(para. 2). In re spond ing to the sev eral ar gu ments put for ward by the
ap plic ant, PTC II stated:

“[T]he pro ceed ings triggered by the Pro sec utor’s ap plic a tion for a
war rant of ar rest or a sum mons to ap pear are to be con duc ted on
an ex parte basis. The only com mu nic a tion en vis aged at the art -
icle 58 this stage is con duc ted between the Pre-Trial Cham ber and
the Prosecutor.” 
(para. 10)

Three weeks later, the Cham ber denied a re quest for leave to ap peal
that de cision and made clear that “until [it] has ruled on the Pro -
sec utor’s ap plic a tions for sum mons to ap pear, none of the per sons
un der the Court’s in vest ig a tion is al lowed to par ti cip ate even by
way of sub mit ting ob ser va tions on the said applications”  (see
also the IC C's de cision of 11 Feb ru ary 2011 , para. 5). On the same
date, the Cham ber re spon ded to a sim ilar ap plic a tion sub mit ted on
be half of Mr Mo hammed Hus sein Ali. Hav ing re called its pre vi ous
rul ing, PTC II fur ther stated that “con trary to the Ap plic ant’s ar gu -
ment, neither vic tims nor amici curiae have ever been al lowed by any
Pre-Trial Cham ber to par ti cip ate in the pro ceed ings un der art icle 58 of
the Statute”  (paras. 6, 9; em phasis ad ded).

It fol lows from the above that Rule 103(1) RPE is not meant to
ap ply dur ing pro ceed ings con duc ted un der Art icle 58 RS. Rather,
this rule should be read and ap plied through the pro vi sions of the
Stat ute, which reg u late the dif fer ent stages of pro ceed ings de pend -
ing on their scope and nature. To do oth er wise would res ult in a
con flict between the Stat ute and the Rules, which should be re -
solved in fa vour of the former in ac cord ance with Art icle 51(5) RS.
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Al tern at ive av en ue: jur is dic tional chal lenge

The above does not sug gest that the jur is dic tional ques tion, ini -
tially put for ward by the UK, which triggered the sub sequent
lengthy pro cess of amici curiae sub mis sions, is not im port ant to be
con sidered. To the con trary, the Oslo II Ac cord is of par tic u lar rel -
ev ance for the ques tion whether Art icle XVII(2)(c) and Art icle I(1)
(a) of An nex IV ap pen ded thereto could con sti tute a bar to the
ICC’s ex er cise of jur is dic tion over the situ ation of Palestine. This is
par tic u larly the case, given that PTC I in its earlier 2021 jur is dic -
tional decision  (for an ana lysis of this de cision, see Ambos ) un -
der Art icle 19(3) RS seems to have left the door open when it found
that

“[t]he ar gu ments re gard ing the Oslo Agree ments in the con text of
the present pro ceed ings are not per tin ent to the res ol u tion of the
is sue un der con sid er a tion, namely the scope of the Court’s ter rit -
orial jur is dic tion in Palestine.” 
(para. 129)

The Cham ber con sidered that is sues un der ly ing the Oslo II Ac cord

“may be raised by in ter ested States based on art icle 19 of the
Stat ute, rather than in re la tion to a ques tion of jur is dic tion in
con nec tion with the ini ti ation of an in vest ig a tion by the Pro sec -
utor arising from the re fer ral of a situ ation by a State un der art -
icles 13(a) and 14 of the Statute.” 
(para. 129)
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The Cham ber con cluded that

“[w]hen the Pro sec utor sub mits an ap plic a tion for the is su ance of
a war rant of ar rest or sum mons to ap pear un der art icle 58 of the
Stat ute, or if a State or a sus pect sub mits a chal lenge un der art -
icle 19(2) of the Stat ute, the Cham ber will be in a po s i tion to ex -
am ine fur ther ques tions of jur is dic tion which may arise at that
point in time.” 
(para. 131)

Ar gu ably, these quotes re veal that the Cham ber de cided not to take
a fi nal po s i tion on the rel ev ance and ef fect of ap ply ing the jur is dic -
tional clauses set out in the Oslo II Ac cord on the IC C’s jur is dic -
tion. However, else where in the de cision, the PTC still con sidered
the two main lines of ar gu ment con cern ing this ques tion. The first
con cerns the del eg a tion the ory premised on the maxim nemo dat
quod non habet, while the second dis reg arded the legal ef fect of the
Oslo II Ac cord on the IC C’s jur is dic tion (for an early dis cus sion on
the del eg a tion the ory and whether the Oslo II Ac cord can re strict
the jur is dic tion of the ICC, see Ambos  and Stahn , at 450). Ac -
cord ing to the lat ter, this agree ment could at best pose fu ture prob -
lems of co oper a tion.

Quot ing a judg ment is sued by the Ap peals Cham ber in the
Situation in the Is lamic Re pub lic of Afghanistan , the PTC con -
sidered that “pre-ex ist ing treaty ob lig a tions” such as the Oslo II
Ac cord, should be re solved at that stage through pro vi sions re lated
to co oper a tion un der Art icles 97 and 98 RS (paras. 126-129). The
Cham ber’s ap proach sug gests that it has im pli citly re jec ted the
del eg a tion the ory, which has been pre vi ously ad voc ated by some of
the parties, par ti cipants and cer tain amici curiae and re cently re in -
tro duced by the UK. This con clu sion finds fur ther sup port in the
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Cham ber’s pro nounce ment that the in clu sion of Art icles 97 and 98
in the Stat ute “ap pear[s] to in dic ate that the drafters ex pressly
sought to ac com mod ate any ob lig a tions of a State Party un der in -
ter na tional law that may con flict with its ob lig a tions un der the
Stat ute” (para. 127).

Be that as it may, as sug ges ted above, the PTC left the door
open for rel it ig at ing the ques tion of jur is dic tion arising from the
Oslo II Ac cord. While the Cham ber should have de cided this ques -
tion once and for all in its above men tioned 2021 rul ing, the cur -
rent PTC should ad dress its mer its. The PTC should proprio motu
sat isfy it self whether it has jur is dic tion at the cur rent stage pur su -
ant to Art icle 19(1) to gether with Art icle 58(1)(a) RS.

Not ably, the last sen tence of Art icle 58(1)(a) RS speaks of the
Cham ber be ing sat is fied that there are reas on able grounds to be -
lieve that a per son has com mit ted “a crime within the jurisdiction of
the Court” (em phasis ad ded). In or der to de term ine whether a
crime falls within the jur is dic tion of the Court, the Cham ber should
ex am ine all fa cets of jur is dic tion (see the IC C's judg ment of 14
Decem ber 2006 , para. 21) and should not be con fined to an as -
sess ment of jurisdiction ra tione materiae. Con sequently, the Cham -
ber will also be ob liged to sat isfy it self of the ful fill ment of all re -
quire ments re lat ing to its jur is dic tion or com pet ence be fore rul ing
on the ap plic a tions sub mit ted by the Pro sec utor un der Art icle 58
RS, on the basis of the in form a tion provided by him or his of fice.
The ques tion posed by the UK rep res ent at ive is a jur is dic tional
ques tion arising from the Oslo II Ac cord that could fall un der the
Cham ber’s proprio motu re view of its own com pet ence.

This begs the ques tion as to whether PTC I is en titled to in vite
amici curiae sub mis sions in the course of its proprio motu as sess -
ment if it found this de sir able for the proper de term in a tion of the
case or more par tic u larly the Pro sec utor’s ap plic a tion un der Art icle
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58 RS. While it is in her ent to its ju di cial func tion that any Cham ber
may re quest fur ther in form a tion that it deems ne ces sary or de -
term in at ive for its case, re gard less of the ex ist ence of Rule 103
RPE, PTC I should have re spec ted the lim ited nature of Art icle 58
RS pro ceed ings as en vis aged by the drafters. In the event of miss -
ing in form a tion, the rel ev ant Cham ber may re quest it from the
Pro sec utor who is the dominus litis or trig ger ing force in these pro -
ceed ings and the only party en titled to take part in these pro ceed -
ings by vir tue of Art icle 58 RS. The Pro sec utor is also best placed to
fur nish the rel ev ant Cham ber with the ne ces sary in form a tion in
sup port of the ap plic a tions for a war rant of arrest.

Aside from the proprio motu as sess ment, jur is dic tional ques -
tions may also be ad dressed in the form of a chal lenge to the jur is -
dic tion of the Court pur su ant to Art icle 19(2)(a) RS, by an ac cused
or a per son for whom a war rant of ar rest or a sum mons to ap pear
has been is sued un der Art icle 58 RS, by a State which has jur is dic -
tion over a case as spe cified in Art icle 19(2)(b) RS or by a State from
which ac cept ance of jur is dic tion is re quired un der Art icles 12(3) in
con junc tion with Art icle 19(2)(c) RS, after the de cision of the PTC
has been is sued.

In this re spect, on 4 Oc to ber 2024, PTC I re clas si fied from
secret to pub lic an Is raeli chal lenge to the jur is dic tion of the Court
un der Art icle 19(2)(c) RS, which had been sub mit ted to the Court
on 23 Septem ber 2024.  In the open ing para graph of its sub mis -
sion, Is rael lodges this chal lenge “in the pending application con -
cern ing Ben jamin Net an yahu and Yoav Gal lant, or in any other in -
vest ig at ive ac tion on the same jur is dic tional basis” (em phasis ad -
ded). The for mu la tion “in the pending ap plic a tion” sug gests that
the pur pose of the challenge, inter alia, is that PTC I ad dress it on
the mer its be fore mak ing a rul ing on the out stand ing ar rest war -
rant ap plic a tions. This ap proach re mains to be in con sist ent with
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the RS pro ced ural design due to the re strict ive nature of Art icle 58
RS pro ceed ings as ex plained above.

Moreover, this ap proach is also in com pat ible with the pro vi -
sions gov ern ing jur is dic tional chal lenges un der the RS and the
RPE. The con clu sion that chal len ging the jur is dic tion of the Court
after a de cision on a war rant of ar rest or a sum mons has been is -
sued is the leg ally and pro ced ur ally cor rect av enue to be pur sued, is
con firmed by a tex tual and con tex tual in ter pret a tion of Art icle
19(2)(a) and (9) RS/Rule 58 RPE, when read through the scope of
Art icle 58 RS, and by the prac tice of the Court.

Art icle 19(2)(a) RS en titles “an ac cused or a per son for whom a
war rant of ar rest or a sum mons to ap pear has been is sued un der art -
icle 58” (em phasis ad ded) to chal lenge both jur is dic tion and ad -
miss ib il ity of the case (for a crit ical ana lysis of the Ger man com ple -
ment ar ity sub mis sion in that re gard see Ambos ). Para graph 9 of
Art icle 19 RS comes into play to em phas ise that “[t]he mak ing of a
chal lenge [to the jur is dic tion or ad miss ib il ity] shall not af fect the
valid ity of […] any or der or war rant is sued by the Court prior to the
mak ing of the chal lenge”. This lan guage also sug gests that a chal -
lenge to the jur is dic tion of the Court and any re lated sub mis sions
by the chal len ging State is en vis aged to take place after a war rant
of ar rest has been is sued by the Court and not dur ing the Art icle 58
RS stage.

It fol lows that PTC I should dis miss in limine this chal lenge or
any sim ilar chal lenge at this stage.   However, Is rael or any other
State meet ing the re quire ments of Art icle 19(2) RS may still chal -
lenge the jur is dic tion of the Court after a rul ing un der Art icle 58 RS
has been made.

This is ac tu ally the con clu sion the Court has reached sub -
sequently in its de cision of 21 Novem ber 2024 re ject ing the Is raeli
jur is dic tional chal lenge “as pre ma ture”. (At the time this note first
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ap peared in the form of a blog in Oc to ber 2024, the Is raeli chal -
lenge was still un der consideration ). In this de cision, the Court
still “re as sur[ed] Is rael that it will not be es topped on the basis of
Art icle 19(5) of the Stat ute from bring ing a jur is dic tional chal -
lenge[...]”. By do ing so, PTC I not only as sured Is rael that any sub -
sequent chal lenge to be lodged would still fit within the para met ers
of Art icle 19(5) of the Stat ute (“A State [...] shall make a chal lenge
at the earli est op por tun ity”), but it also seems to have guar an teed
Is rael that the grant ing of leave by the Cham ber to sub mit a second
jur is dic tional chal lenge as re quired by Art icle 19(4) of the Stat ute
ap pears guar an teed if Is rael has de cided to fol low this path.

Con clu sion

In con clu sion, the ini ti at ive un der taken by the UK on 10 June 2024,
al though sub sequently with drawn, pro voked a num ber of amici
curiae sub mis sions on is sues that go bey ond the Oslo II Ac cord.
When PTC I al lowed other States, or gan iz a tions, and per sons to
sub mit ob ser va tions un der Rule 103 RPE dur ing the Art icle 58 RS
stage, it ad ded an ad di tional pro ced ural layer which is not en vis -
aged by the Court’s founders. It also led to a con sid er able delay in
the pro ceed ings con cern ing the de cision whether or not to is sue
war rants of ar rest. The same holds true with re spect to the im plic a -
tions for per mit ting a chal lenge to the jur is dic tion of the Court by
Is rael un der Art icle 19(2)(c) RS dur ing the Art icle 58 RS phase. If
one com pares the time it took the Court to de cide on an ap plic a -
tion for a war rant of ar rest em an at ing from pre vi ous situ ations
such as Libya (Saif Al-Is lam Gad dafi and Ab dul lah Al-Senussi: 41
days), Ukraine (Mr Vladi mir Putin and Ms Maria Lvova- Belova: 23
days), Mali (Mr Al Has san: one week), Cent ral African Re pub lic I
(Mr Jean Pierre Be m ba: two week s), and Cent ral African Republic II
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(Mr Al fred Yekatom: 18 days) with the situ ation in Palestine, it be -
comes clear that there is a large dis crep ancy and a con sid er able
delay to de cide on the Pro sec utor’s ap plic a tions. The situ ation in
Dar fur where the Cham ber took more than seven months to is sue
the first war rant of ar rest against Mr Omar Al- Bashir on 4 March
2009 rep res ents a not able ex cep tion here. PTC I only de cided on
the Pro sec utor’s ap plic a tions on 21 Novem ber 2024, that is six
months after the Pro sec utor sub mit ted his re quest to the Cham ber
on 20 May 2024. Still, this con sti tutes a con sid er able delay.

Per mit ting amici curiae submissions and jur is dic tional chal -
lenges at the Art icle 58 RS stage could also be con sidered prob lem -
atic not only be cause it de vi ates from the pro ced ural re gime of the
Stat ute and causes a con sid er able delay of the proceedings sub
judice, but more im port antly be cause it opens the door for po ten tial
ab use of the ju di cial pro cess.

If one looks closely at the sub ject mat ter of the ini tial UK re -
quest to file ob ser va tions un der Rule 103 RPE, it be comes clear that
it is ef fect ively a chal lenge to the jur is dic tion of the Court as
provided un der Art icle 19(2) RS through the av enue of an amicus
curiae submission. Such a course of ac tion should not be per mit ted
by the PTC. The Court’s legal frame work provides an av enue for the
Cham ber to check the jur is dic tion proprio motu at any stage of the
pro ceed ings, in clud ing Art icle 58 RS, and it also reg u lates chal -
lenges to the jur is dic tion of the Court at the ap pro pri ate phases.
The jur is dic tional chal lenge sub sequently lodged by Is rael un der
Art icle 19(2)(c) RS equally does not fall within the ap pro pri ate
phase of the pro ceed ings, as ar gued in this note. Ac cord ingly, it
should be pro ced ur ally dismissed in limine. Not ably, PTC I cor rectly
re jec ted this chal lenge in its jur is dic tional de cision of 21 Novem ber
2024. However, said chal lenge may be re sub mit ted to the Cham ber
only after it has de cided on the ar rest war rant ap plic a tions.
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The par tic u lar, ex parte, nature of pro ceed ings un der Art icle 58
RS has been demon strated by the jur is pru dence re ferred to above.
Both the PTC and the Ap peals Cham ber un der stood the lim ited
scope of Art icle 58 RS pro ceed ings, and as such, PTC II re jec ted any
at tempt to al low any party, par ti cipant, or an amicus intervener to
in ter fere dur ing this stage of the pro ceed ings. But the cur rent PTC
de cided dif fer ently. Des pite the fact that un der Art icle 21(2) RS
Cham bers are not ob liged to fol low “prin ciples and rules of law as
in ter preted in its pre vi ous de cision s”, it would have been pre fer -
rable if PTC I had fol lowed the IC C’s pre ced ents. As De Guz man
elo quently put it, ad her ing to ju di cial pre ced ents “con trib utes to
the de vel op ment of a con sist ent and pre dict able body of in ter na -
tional crim inal law” (see also Gbagbo and Blé Goudé ).  By per -
mit ting the sub mis sion of ob ser va tions un der Rule 103 RPE and a
jur is dic tional chal lenge by Is rael dur ing the Art icle 58 RS stage,
PTC I not only dis reg arded the Rome Stat ute’s pro ced ural frame -
work, but it de par ted with this prac tice from the settled PTC jur is -
pru dence that has been in place for over a dec ade.

Since PTC I has already per mit ted and re ceived many amici
curiae ob ser va tions that went bey ond the ques tion of the Oslo II
Ac cord, the Cham ber should only con sider those sub mis sions,
which would be dir ectly re lated to and de term in at ive for de cid ing
on the Pro sec utor’s ap plic a tions un der Art icle 58 RS, in clud ing the
ques tion of jur is dic tion. The Ger man amicus curiae submission for
in stance, while rais ing rel ev ant com ple ment ar ity ques tions, has
been rightly con sidered as an at tempt to chal lenge ad miss ib il ity
through the scope of Rule 103 RPE (Ambos ). Con sidered from this
per spect ive, one should note that ad miss ib il ity con sid er a tions are
very lim ited in the Art icle 58 RS pro ceed ings. At this stage, the as -
sess ment is con fined to a proprio motu re view by the rel ev ant
Cham ber and un der strict con di tions only “when it is ap pro pri ate
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in the cir cum stances of the case, bear ing in mind the in terests of
the sus pect” (see the IC C's Judg ment of 13 July 2006 , para. 52).29
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he In ter na tional Court of Justice (ICJ), a UN body es sen tially
re spons ible for resolv ing in ter -state dis putes, has been in -

creas ingly asked to con sider mat ters with im plic a tions for in di -
vidual crim inal re spons ib il ity – a pre dom in ant con cern of in ter na -
tional crim inal law. In some cases, the link is dir ect; for in stance, in
the last years, the Gen o cide Con ven tion has been in voked on be half
of Ukraine, Palestine, and Ro hingyas in My an mar. Al though for the
ICJ, its ap plic a tion is a ques tion of State re spons ib il ity, it will give
rise to ques tions of in di vidual re spons ib il ity in other in ter na tional
and do mestic fora. In other cases, the con nec tion is not as dir ect,
like in the  Advisory Opinion  of 19 July 2024. Here we see po ten tial
con sequences for the pro sec u tion of in ter na tional crimes arising
even if the legal ques tions be fore the ICJ were not ex pli citly framed
in terms of in ter na tional crimes. Thus, in this chapter, we re flect on
the “dialogue”  between pub lic in ter na tional law and in ter na tional
crim inal law through its ju di cial in sti tu tions, i.e. the ICJ, the In ter -
na tional Crim inal Court (ICC) and do mestic crim inal courts.

It is not the first time that the jur is pru dence of the ICJ and in -
ter na tional crim inal tribunals “in ter sect”. A locus classicus is the
ICJ Gen o cide judg ment (Bosnia v. Serbia ) with par al lel pro ceed ings
be fore the In ter na tional Crim inal Tribunal for the former
Yugoslavia (IC TY). In this judg ment, the ICJ dis cussed, inter alia,
the ele ments and struc ture of the crime of gen o cide and largely ad -
op ted the IC TY’s po s i tion (as pos ited in Krstic) on gen o cide in
Srebrenica.  It will also not be the last time that we see an over lap,
con sider the re cent ini ti at ive by Ger many and other coun tries
against the Taliban for sys tem atic vi ol a tions of wo men’s hu man
rights in Afgh anistan un der the Con ven tion on the Elim in a tion of
All Forms of Dis crim in a tion against Wo men (CEDAW) or the not
un likely case of the ICJ be ing re ques ted to cla rify the legal status of
func tional im munity ex cep tion for in ter na tional crimes.

T
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In the past, as poin ted out by Claus Kreß, the ICJ broadly
followed a “di vi sion of la bour” ap proach between it self and the in -
ter na tional crim inal tribunals.  Ar gu ably, in the Is rael/Palestine
Advisory Opinion, the ICJ fol lows the same ap proach as it re strains
it self from dis cuss ing ele ments of crimes un der in ter na tional law
or is sues of at trib ut ing in di vidual li ab il ity. However, there are some
find ings of the Court, in par tic u lar con cern ing the facts of the case
and their legal as sess ment, which may in deed have in dir ect im plic -
a tions from an in ter na tional crim inal law per spect ive. We fo cus on
two points that may give rise to a “dia logue” between the ICJ and
the ICC, or, more broadly, between two dis tinct branches of in ter -
na tional law: Is rael’s dis crim in at ory le gis la tion and meas ures
against the Palestinian pop u la tion, and its set tle ment policy in the
Oc cu pied Palestinian Ter rit ory (OP T).

Apartheid

In the ques tions posed to the ICJ by the UN Gen eral As sembly in
Janu ary 2023, the Court was, inter alia, re ques ted to con sider the
legal con sequences of the dis crim in at ory nature of le gis la tions and
meas ures ad op ted by Is rael in the OPT.  Tak ing into ac count Is -
rael’s res id ence per mit poli cy, re stric tions on the move ment of
Palestini ans in the OPT, and the de moli tion of Palestinian prop er -
ty, the Court found that these meas ures con sti tuted sys temic
discrimination against Palestini ans on the basis of, inter alia race,
re li gion, or eth nic ori gin. The ICJ ob served:

“Is rael’s le gis la tion and meas ures im pose and serve to main tain a
near- com plete sep ar a tion in the West Bank and East Jer u s alem
between the set tler and Palestinian com munit ies. For this reas on,
the Court con siders that Is rael’s le gis la tion and meas ures con sti-
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tute a breach of Art icle 3 of CERD [1965 In ter na tional Con ven tion
on the Elim in a tion of All Forms of Ra cial Discrimination].” 
(para. 229)

Art icle 3 of CERD speaks of two par tic u larly severe forms of ra cial
dis crim in a tion: ra cial se greg a tion and apartheid. The Court did not
delve into the defin i tion of apartheid and ra cial se greg a tion, nor
did it ex pli citly spe cify whether it con sidered Is rael’s policy to be
apartheid or ra cial se greg a tion or both – pre sum ably an out come of
the col lect ive nature of the de cision- mak ing pro cess of the Court.

This non- bind ing find ing only deals with the frame work of in -
ter na tional hu man rights law and State re spons ib il ity and not with
in ter na tional crim inal law (as em phas ized by Judge Iwas awa in her
Sep ar ate pinion , paras. 12-13). It was bey ond the scope of this Ad -
vis ory Opin ion for the Court to give any find ings on “a partheid as
an in ter na tional crime”,    which would be gov erned either by the
1974 In ter na tional Con ven tion on the Sup pres sion and Pun ish -
ment of the Crime of Apartheid (Apartheid Convention) be fore the
ICJ, or oth er wise by the 1998 Rome Stat ute of the In ter na tional
Crim inal Court (ICC Stat ute) be fore the ICC (with Is rael not be ing a
State party to both treat ies). It is note worthy, however, that Judge
Brant in his Declaration  presents a defin i tion of apartheid for the
pur poses of CERD which he takes from the Rome Stat ute and the
Apartheid Con ven tion, as in dic at ive of State prac tice, en ga ging in a
ju di cial dia logue across legal frame works (paras. 6-10).
He notes:

“[A]s re gards the defin i tion con tained in the Rome Stat ute, al -
though this was de veloped in the con text of in di vidual crim inal re -
spons ib il ity, I see no reason to con clude that apartheid should be
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defined dif fer ently in re la tion to the in ter na tional re spons ib il ity of
States.” 
(para. 9)

While the Ad vis ory Opin ion it self is si lent on whether dis crim in at -
ory policies sat isfy the con stitutive ele ments of apartheid, in di -
vidual judges of the Court ad dressed this ques tion in their sep ar ate
opin ions and ar rived at con trast ing con clu sions. On the one hand,
Judge Nolte ex presses that the Court did not have suf fi cient in -
form a tion to es tab lish the sub ject ive ele ment (the spe cific in tent to
es tab lish and main tain an in sti tu tion al ised re gime of dom in a tion
and op pres sion by one ra cial group over the oth er) on the part of
Israel.  In his view, the pur pose of dom in a tion should be the “only
reas on able in fer ence” from the con duct of Is rael to sat isfy the spe -
cific in tent to con sti tute apartheid. In this case, he noted that Is -
rael may also be mo tiv ated by se cur ity con sid er a tions an d/or driven
by the aim of as sert ing sov er eignty over the West Bank (para. 13).

On the other hand, the Pres id ent of the Court, Judge Salam,
based on the evid ence ad duced be fore the Court, was con vinced
that Is rael’s ac tions and de clar a tions demon strate that it fully in -
tends to con tinue the es tab lished re gime of dom in a tion of the
Palestini ans (para. 28-29).  Also Judge Tladi, draw ing par al lels to
apartheid policies in south ern Africa and re fer ring to ICTY case
law,  specifically deals with the ques tion of in tent raised by Judge
Nolte in his Declaration.  He ex plains:

“As the In ter na tional Crim inal Tribunal for the former Yugoslavia
ob served in the con text of gen o cide, in ten tion and pur pose can be
‘in ferred from a num ber of facts and cir cum stances, such as the
gen eral con text, the per pet ra tion of other culp able acts
systematically directed against the same group’ [Pro sec utor v.
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Jelisić, Case No. IT-95-10-A, Ap peals Cham ber, 5 July 2001, para.
47]. I find it dif fi cult to see how any one can look at the policies
and prac tices that have been de tailed be fore the Court and find
that, when taken to geth er, the sys temic char ac ter of these se greg -
a tion ist acts, in clud ing the ex pli cit, le gis lated policy that self- de -
termin a tion in Palestine is re served for Jew ish per sons only, do
not re veal the pur pose of dom in at ing the Palestinians.” 
(para. 40)   

Even if the Court did not ex pli citly qual ify the dis crim in at ory
meas ures as apartheid, the fact that mul tiple judges al luded to
such qual i fic a tion may trig ger and in form po ten tial in vest ig a tions
pur su ing in di vidual crim inal re spons ib il ity. In the on go ing case be -
fore the ICC apartheid (as a crime against hu man ity un der Art icle 7
ICC Stat ute) is not one of the charges in the ar rest war rant ap plic a -
tions filed by the Of fice of the Pro sec utor in May 2024.  However,
in the amicus curiae sub mis sions filed be fore the Pre-Trial Cham -
ber, some  experts re ques ted the Cham ber to in clude ad di tional
charges, inter alia the crime against hu man ity of apartheid.

Set tle ment policy and for cible trans fer

The ICJ was also called upon to ex am ine the con sequences arising
from Is rael’s set tle ment poli cy, i.e. the res id en tial com munit ies es -
tab lished or sup por ted by Is rael in the OPT. The Court re lies on ex -
tens ive evid ence of Is rael’s policy of provid ing in cent ives for the
re lo ca tion of Is raeli in di vidu als and busi nesses into the West Bank,
as well as for its in dus trial and ag ri cul tural de vel op ment by set -
tlers, and the in teg ra tion of these set tle mens into the ter rit ory of
Is rael. The Ad vis ory Opin ion makes a de term in a tion based on in -
ter na tional hu man it arian law and finds the trans fer of set tlers and
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Is rael’s main ten ance of their pres ence to be con trary to the sixth
para graph of Art icle 49 of the Fourth Geneva Con ven tion (para.
118). Fur ther more, the Court con sidered that for cible evic tions, ex -
tens ive house de moli tions and re stric tions on res id ence and move -
ment that leave little choice to the Palestinian pop u la tion in OPT
are con trary to the pro hib i tion of for cible trans fer of the pro tec ted
pop u la tion as per the first para graph of Art icle 49 of the Fourth
Geneva Con ven tion (para. 147). In this con text, the Court ex pli citly
refers to ICTY case law on the defin i tion of “for cible trans fer”:

“[T]trans fer may be ‘for cible’ – and thus pro hib ited un der the first
para graph of Art icle 49 – not only when it is achieved through the
use of phys ical for ce, but also when the people con cerned have no
choice but to leave (see In ter na tional Crim inal Tribunal for the
former Yugoslavia, Pro sec utor v. Mi lo mir Stakić, Case No. IT-97-
24-A, Ap peals Cham ber, Judg ment of 22 March 2006, para. 279).
There fore, the ab sence of phys ical force does not ex clude the pos -
sib il ity that the trans fer in ques tion is forcible.” 
(para. 145)

The find ings on set tle ment policy and for cible trans fer did not
come as a sur prise given that the ICJ had already de clared the set -
tle ment policy of Is rael over all to be in vi ol a tion of in ter na tional
law in its 2004 Wall Advisory Opinion . Now, however, these find -
ings, com bined with the large-s cale vi ol ence, in clud ing sexual and
gender - based vi ol ence, against the Palestinian pop u la tion (paras.
148-154), may form the found a tion for po ten tial pro sec u tions
based on war crimes and crimes against hu man ity com mit ted by Is -
raeli au thor it ies.

As in the case of apartheid, there is no ex pli cit char ac ter isa tion
in the in ter na tional crimes frame work in the Ad vis ory Opin ion. But
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again, Pres id ent Salam, in his Sep ar ate De clar a tion, frames these
vi ol a tions as crimes un der in ter na tional law. He points out sev eral
facts which in dic ate that the State of Is rael and its high rank ing of -
ficers have been in full know ledge of the il leg al ity of their ac tions
and con tin ued to act in clear vi ol a tion of in ter na tional law (para.
11). He ex pli citly re calls the ob lig a tion of all the State parties to
the Geneva Con ven tions to pun ish and track down those re spons -
ible for or der ing and com mit ting such of fences (para. 12).

Im plic a tions for in di vidual crim inal re spons ib il ity

The Ad vis ory Opin ion was sought by the Gen eral As sembly in Janu -
ary 2023 on the “on go ing” or “con tinu ing” policies and prac tices
and there fore was not con nec ted to Is rael’s con duct in the Gaza
Strip in re sponse to the at tack car ried out against it in Oc to ber
2023 – mak ing it sig ni fic ant for its long-term im plic a tions even
out side of the cur rent con text. Even though the ICJ held back on
fram ing these vi ol a tions as “in ter na tional crimes” as such, its find -
ings (both on set tle ment policy and apartheid) at least provide a
reas on able basis to be lieve that crimes against hu man ity and war
crimes have been per pet rated by the State of Is rael in the OPT
against the Palestinian pop u la tion. As a res ult, there are sev eral
dir ect and in dir ect con sequences with re spect to in di vidual crim -
inal re spons ib il ity.

In terms of dir ect con sequences, it is clear that States are now
not only ex pec ted to but also ob lig ated to move bey ond the dip lo -
matic con dem na tion of such violence.   As in di vidual Judges have
made ex pli cit, third States have an ob lig a tion to pro sec ute and
pun ish those re spons ible for ser i ous vi ol a tions of in ter na tional
law. While open ing struc tural in vest ig a tions to pro sec ute Is raeli
of fi cials for these vi ol a tions un der uni ver sal jur is dic tion is one side
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of the coin,   the other side car ries the re spons ib il ity to not be -
come com pli cit in war crimes and crimes against hu man ity them -
selves. With the find ings of the ICJ, third States and other private
en tit ies have been made aware of the il leg al ity of the con duct of Is -
rael in the OPT in no un cer tain terms, there fore open ing up the
pos sib il ity for both civil and crim inal li ab il ity claims in many parts
of the world. Trans lated to the area of crim inal law and sub ject to
fur ther re quire ments spe cific to this area, in di vidu als, be it State
of fi cials or cor por ate ex ec ut ives, can be held ac count able for know -
ingly aid ing or abet ting or oth er wise provid ing dir ect and sub stan -
tial as sist ance to the crimes in ques tion. Such com pli city may take
the form of trans fer ring weapons, other es sen tial ma ter ial sup port
to Is rael, con trib ut ing to war crimes and crimes against hu man ity
in clud ing de port a tion, for cible trans fer of pop u la tion and pos sibly
apartheid.

As an in dir ect con sequence, the Ad vis ory Opin ion has laid the
ground work for broad en ing the scope of pro sec u tions at the ICC.
Al though the vi ol a tions be fore Oc to ber 2023 were not a part of the
ar rest war rant ap plic a tions filed by the ICC Pro sec utor in May 2024
which led to ar rest war rants be ing is sued against Prime Min is ter of
Is rael Ben jamin Net an yahu, former De fence Min is ter Yoav Gal lant,
and Com mand er -in-chief of Hama s’s mil it ary wing, Diab Ibrahim
al-Masri (Deif) in Novem ber 2024. However, the ICC has jur is dic -
tion and has long been re ques ted to in vest ig ate these vi ol a tions in
the oc cu pied ter rit ory since 2015 (when Palestine rat i fied the ICC
Stat ute). While the find ings in the Ad vis ory Opin ion do not meet
the evid en tiary threshold re quired for a tri al, they do lend weight
to pre-trial con sid er a tions.

Even in the on go ing pro ceed ings which are con cerned with
events since Oc to ber 2023, sev eral is sues were raised by amicus
curiae briefs be fore the ICC that the ICJ in dir ectly ad dressed in its
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Ad vis ory Opin ion. Con sider the is sue of com ple ment ar ity, for ex -
ample. Ger many’s ar gu ments be fore the Pre-Trial Cham ber for not
is su ing ar rest war rants against Is raeli of fi cials rest on the claim
that Is rael has a func tion ing and in de pend ent ju di cial sys tem
which should be al lowed more time in the face of an on go ing
armed at tack, and be given a genu ine op por tun ity to present its do -
mestic in vest ig a tion and legal re view mech an isms be fore the ICC
intervenes.   The ICJ’s find ings on Is rael’s con tin ued vi ol a tions
des pite know ing the il leg al ity of its con duct and its fail ure to pun -
ish these vi ol a tions es pe cially since the Wall Advisory Opin ion
(para. 154) ar gu ably provide a com pel ling re cord to chal lenge this
claim re gard ing the will ing ness of Is rael to pro sec ute these vi ol a -
tions.

Con clu sion

It is clear that the 2024 Ad vis ory Opin ion will strengthen (or un -
der mine) the claims of in ter ested parties be fore the ICC, given the
over lap ping sub ject mat ter. Un like the Gen o cide judg ment men -
tioned above, the find ings will likely im pact the es tab lish ment and
as sess ment of facts more than the legal ques tions of in ter na tional
crim inal law prop er. With the ar rest war rants de cisions of the Pre-
Trial Cham ber I still not pub lic, what re mains to be seen is how
much weight the ICC Judges will at tach to these find ings in the
cur rent pro ceed ings. A first in dic a tion gives the ICC Pro sec utor’s
con sol id ated re sponse to the amicus curiae ob ser va tions of 23 Au -
gust 2024 , which not only re ferred mul tiple times to the Ad vis ory
Opin ion (e.g. para. 2)  but also, in dir ectly, ex plic ated the di vi sion
of la bour between the ICJ and the ICC and the some what com ple -
ment ary func tion of the two in sti tu tions:
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“The ICJ has already ad dressed the situ ation in the oPt on four
sep ar ate oc ca sions dur ing 2024, and it is now for the Court [the
ICC] to en sure that there is no delay in the pur suit of crim inal ac -
count ab il ity in the Situation in the State of Palestine.” 
(para. 11; em phasis in the ori gin al)

Even more than at the ICC, the ICJ’s de term in a tions are likely to
in crease pres sure on na tional pro sec utors to ini ti ate pro sec u tions
for the com mis sion of in ter na tional crimes on the basis of the prin -
ciple of uni ver sal jur is dic tion. With find ings on gen o cide (from
Ser bi a/Bos nia to My an mar, Ukraine and Ga za) and now in dir ectly
on crimes against hu man ity such as apartheid or for cible trans fer,
the ICJ is on the verge of be com ing, re luct antly per haps, a prot ag -
on ist of in ter na tional crim inal justice.

*****

We ac know ledge that this con tri bu tion is situ ated in the con text of
the broader cri tique of the in ter na tional legal dis course in Ger -
many re gard ing the situ ation in Palestine, in par tic u lar the impact
of si len cing and censorship  on voices of Palestinian origin.  We
be lieve that it is cru cial for plat forms, es pe cially Ger man plat forms,
to provide space for dis cus sions in all their polit ical and legal com -
plex ity and to act ively ad dress the per cep tion of bias by in clud ing
more di verse voices and per spect ives. We see our own con tri bu tion
as an im per fect step to wards this ef fort.
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Apartheid or Sys temic Dis crim in a tion?
A Con not at ive Read ing of the ICJ’s Ad vis ory Opin ion
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partheid is defined as a crime against hu man ity as so ci ated
with a struc ture of gov ern ment in which a “su per i or” ra cial

group es tab lishes a sys tem that op presses and dom in ates an “in -
feri or” one (see Art icle II of the 1973 In ter na tional Con ven tion on
the Sup pres sion and Pun ish ment of the Crime of Apartheid
(“Apartheid Convention”) and Art icle 7.2(h) of the 1998 Rome Stat -
ute of the In ter na tional Crim inal Court (“Rome Stat ute”)). To en -
sure the main ten ance of this op press ive sys tem, mul tiple “in hu -
man acts” are per pet rated. However, un like the crime of apartheid,
the prohibition of apartheid in in ter na tional hu man rights law is
not defined in Art icle 3 of the 1965 In ter na tional Con ven tion on
the Elim in a tion of All Forms of Ra cial Discrimination (CERD). This
is why schol ars like Miles Jack son have ar gued that the defin i tion
of apartheid in Art icle II of the Apartheid Con ven tion provides the
defin i tion of the wrong that binds all States in cus tom ary in ter na -
tional law, as well as the defin i tion of apartheid in CERD.  As we
shall see, this was an ar gu ment that was also raised by States in the
Ad vis ory Opin ion pro ceed ings and by judges in their Sep ar ate
Opin ions.

Des pite the sub mis sion of these ar gu ments in the writ ten and
oral plead ings, the In ter na tional Court of Justice (ICJ) avoided an
ana lysis that en gaged with the defin i tion of apartheid in cus tom ary
in ter na tional law in its 19 July 2024 Ad vis ory Opin ion. The Court
merely ob served that Is rael’s le gis la tion and meas ures that se greg -
ate the set tler and Palestinian com munit ies in East Jer u s alem and
the West Bank con sti tute a breach of Art icle 3 of CERD, which pro -
hib its all prac tices of “ra cial se greg a tion and apartheid”. As the ICJ
did not define apartheid when it ref er enced Art icle 3 of CERD or
cla rify whether it had made a find ing of se greg a tion or apartheid,
the ref er ence to Art icle 3 led to dif fer ences of views on the bench.
ICJ Pres id ent Salam  and Judge Tladi  thought that the ref er ence to
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Art icle 3 of CERD amoun ted to an ac cept ance that the policies and
prac tices of Is rael con sti tute a breach of the pro hib i tion of
apartheid (see Salam, paras. 15-17; Tladi, para. 41), whereas Judge
Iwasawa  was of the view that the Court did not qual ify Is rael’s
policies as apartheid (para. 13). Judge Nolte  was of the view that
the Court left the mat ter open (para. 8).

A lack of con sensus on the Court could ex plain the fail ure to
provide a defin i tion of apartheid un der cus tom ary in ter na tional
law. Judge Nolte ex pressed his con cern that should the ICJ have
provided a defin i tion, it would have been ex pec ted to ap ply it (Sep -
ar ate Opin ion of Judge Nol te, para. 8). Read ing between the lines,
however, it could be ar gued that the ex pres sion “systemic
discrimination”, which the Court re ferred to in para graph 223 of
the Ad vis ory Opin ion, was used as a syn onym for “a partheid”, even
though it did not link this de scrip tion to a breach of Art icle 3 of
CERD – for there does not ap pear to be any sub stan tial dif fer ence
between apartheid and sys temic dis crim in a tion. This is be cause the
word “sys tem ic” is as so ci ated with crimes against hu man ity, which,
as ex plained be low, is how apartheid is defined as a crime in in ter -
na tional law. As ICJ Pres id ent Salam noted, the mag nitude and
con sist ency of Is rael’s mul tiple vi ol a tions of Palestinian hu man
rights over many dec ades, “are part of an in sti tu tion al ized re gime
of sys tem atic op pres sion” (De clar a tion of Pres id ent Salam, para.
24).

This con tri bu tion ex plores the sig ni fic ance of the ICJ’s ref er -
ence to “sys temic dis crim in a tion”, which ap pears to have been used
as an al tern at ive de scrip tion for apartheid, a word laden with mul -
tiple mean ings. It is note worthy that the ICJ de voted more space in
its opin ion to Is rael’s dis crim in at ory le gis la tion and meas ures than
to any other is sue.
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The fail ure to de�ne apartheid

The defin i tion of apartheid as a crime against hu man ity ap pears in
two widely rat i fied treat ies. The Apartheid Con ven tion has 110
States parties, mostly Global South States. The Rome Stat ute has
124 States parties, in clud ing many States that had not rat i fied or
ac ceded to the Apartheid Con ven tion. Not ably, 167 States have rat -
i fied at least one of these treat ies.

However, rather than en ga ging with the defin i tion of apartheid
in cus tom ary in ter na tional law, the ICJ de cided to ex clus ively fo cus
on CERD (see Sec tion IV on “Ap plic able Law”, at para. 101). By only
fo cus ing on CERD, the Court was able to avoid a find ing that ad -
dressed the defin i tion of apartheid in Art icle 3, which would have
en tailed ad dress ing Art icle II of the Apartheid Con ven tion, which
provides a defin i tion.

Al though the Apartheid Con ven tion was not ex pressly men -
tioned in the re quest for the Ad vis ory Opinion,  the Con ven tion
was raised in ar gu ment by two dozen States be fore the Court (in -
clud ing im pli citly by some West ern States such as Spain that ref er -
enced “a struc ture of in sti tu tion al ised dis crim in a tion” in its oral
plead ing at para. 17 ).

Judge Iwas awa ex pressed the view that the re quest for the Ad -
vis ory Opin ion was lim ited to hu man rights law, and not in ter na -
tional crim inal law (para. 13). This might ex plain why the ICJ did
not re view the Apartheid Con ven tion. Yet, as Ger hard Kemp and I
noted elsewhere , the Apartheid Con ven tion is a hy brid treaty
that  combines ele ments of a hu man rights treaty with those of a
penal treaty.   In ad di tion to de clar ing apartheid a crime against
hu man ity, de fin ing the crime, and provid ing for in di vidual crim inal
re spons ib il ity in broad terms, the Apartheid Con ven tion es tab-
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lished a mech an ism for mon it or ing and re port ing on hu man rights
violations.

Not ably, the Apartheid Con ven tion is lis ted a hu man rights
treaty in the UN’s treaty collection under Chapter IV, and not as a
penal treaty in Chapter XVIII. The Apartheid Con ven tion was draf -
ted in the UN’s Third Committee that deals, inter alia, with hu man
rights, the elimination of ra cism and ra cial dis crim in a tion, and the
pro mo tion of the right to self- de term in a tion.

The ref er ence to sys temic dis crim in a tion and apartheid in the

Ad vis ory Opin ion

In para graph 223 of the Ad vis ory Opin ion, the ICJ ex pressed its
view, “that the ré gime of com pre hens ive re stric tions im posed by
Is rael on Palestini ans in the Oc cu pied Palestinian Ter rit ory con sti -
tutes sys temic dis crim in a tion based on, inter alia, race, re li gion or
eth nic ori gin, in vi ol a tion of Art icles 2, para graph 1, and 26 of the
IC CPR, Art icle 2, para graph 2, of the ICESCR, and Art icle 2 of CERD.
224”. Not ably not one of these pro vi sions refers to systemic
discrimination.

In para graphs 224-229, the ICJ ad dressed Art icle 3 of CERD,
which “refers to two par tic u larly severe forms of ra cial dis crim in a -
tion: ra cial se greg a tion and apartheid” (para. 225). The Court ex -
plained that “[a]s a res ult of dis crim in at ory policies and prac tices
such as the im pos i tion of a res id ence per mit sys tem and the use of
dis tinct road net works … Palestinian com munit ies re main phys ic -
ally isol ated from each other and sep ar ated from the com munit ies
of set tlers” (para. 227). The Court went into some de tail to ex plain
how the sep ar a tion between the set tler and Palestinian com munit -
ies is also jur idical due to the par tial ex ten sion of Is raeli law to the
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West Bank and East Jer u s alem cre at ing “dis tinct legal sys tems in
the Oc cu pied Palestinian Ter rit ory” (para. 228). The ICJ ob served
that for dec ades Is rael’s le gis la tion and meas ures have treated
Palestini ans “dif fer ently from set tlers in a wide range of fields of
in di vidual and so cial activ ity in the West Bank and East Jer u s alem”
(para. 228).

Ac cord ingly, the Court con cluded that: “Is rael’s le gis la tion and
meas ures im pose and serve to main tain a near- com plete sep ar a -
tion in the West Bank and East Jer u s alem between the set tler and
Palestinian com munit ies. For this reas on, the Court con siders that
Is rael’s le gis la tion and meas ures con sti tute a breach of Art icle 3 of
CERD” (para. 229). Al though the ICJ did not define apartheid, the
policies and prac tices de scribed by the ICJ are con sidered con -
stitutive of apartheid sys tems. As Kai Am bos has argued, “apartheid
es sen tially de scribes a spe cific wrong that en com passes sys temic
and struc tural forms of dis crim in a tion des troy ing equal ity and
freedom, within the frame work of an in sti tu tion al ized sys tem of
oppression”.

Apartheid as a crime against hu man ity

Given that the ICJ did not provide a defin i tion of apartheid, un der -
stand ing what it in ten ded to con vey in para graph 229 is open to
con flict ing in ter pret a tions – as re flec ted in the di versity of views
on the bench.

As is well known, apartheid is a word from the Afrikaans lan -
guage, which means “to be apart”. Ac cord ing to the Ox ford Ref er -
ence defin i tion of apartheid there would not be much dif fer ence
between apartheid and se greg a tion, since both re quire sep ar at ing
com munit ies from each oth er. It would be tau to lo gical for Art icle 3
to refer to the same thing twice. Per haps for this reas on, David
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Keane sug gests that apartheid is a “par tic u larly egre gious form of
ra cial segregation”.  In other words, se greg a tion and apartheid are
sim il ar, just that the lat ter is a more severe form of se greg a tion.

Given the close as so ci ation between apartheid and se greg a tion
in Art icle 3 of CERD and the lack of a defin i tion of apartheid in that
treaty, many States made the ar gu ment in their writ ten state ments
that the ICJ had to look bey ond CERD for a legal defin i tion of
apartheid that went bey ond se greg a tion. They poin ted out that
apartheid is defined as a crime against hu man ity in the Apartheid
Con ven tion and the Rome Stat ute whose defin i tions fo cus on the
sys tem ati city of the crime as an op press ive sys tem in which mul -
tiple hu man rights vi ol a tions and other crimes against hu man ity
oc cur. These States, which not ably in cluded South Africa  and
Namibia , ar gued that the defin i tion of apartheid as a crime
against hu man ity should in form the in ter pret a tion of Art icle 3 of
CERD as a sup ple ment ary means of in ter pret a tion pur su ant to Art -
icle 32 of the Vi enna Con ven tion on the Law of Treat ies. Ul ti -
mately, the ICJ avoided this ar gu ment, but as Judge Nolte ob served,
ad dress ing both defin i tions could have helped “to identify the
mean ing of apartheid un der Art icle 3 of CERD in cus tom ary in ter -
na tional law” (para. 10).

Sig ni fic antly, there is no other defin i tion of apartheid in in ter -
na tional law other than its defin i tion as a crime against hu man ity.
Not ably, when CERD was ad op ted in 1965, with its ref er ence to
apartheid in Art icle 3, apartheid had already been con demned as a
crime against humanity  – see UN Gen eral As sembly Res ol u tion
2074(XX) Ques tion of South West Africa, 17 Decem ber 1965, para. 4
– but it had not yet been defined. This would come later, in Art icle
II of the 1973 Apartheid Con ven tion.

The defin i tion of apartheid as a crime against hu man ity in both
the Apartheid Con ven tion and the Rome Stat ute is broader than its
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pop u lar mean ing, go ing bey ond policies of sep ar a tion and se greg a -
tion to in clude dom in a tion and op pres sion. This was be cause at the
time of the draft ing of the Apartheid Con ven tion, in the early
1970s, the apartheid State un der the Vor ster ad min is tra tion (1966-
78) was at its most re press ive. You could say the same thing about
the cur rent Net an yahu gov ern ment, the most re press ive and vi ol -
ent in Is rael’s his tory – to the ex tent that the UK Home Of fice re -
cently gran ted asylum to a Palestinian cit izen of Is rael on ac count
of in creased per se cu tion, apartheid, and sys tem atic dis crim in a tion
fa cing Palestini ans inside Is rael since Oc to ber 2023.

Des pite the dif fer ences between the defin i tions of the crime of
apartheid in the Apartheid Con ven tion and the Rome Stat ute (see
Ambos ), they both com prise three core ele ments: (i) an in sti tu -
tion al ised re gime of sys tem atic op pres sion and dom in a tion by one
ra cial group over an other ra cial group or groups; (ii) the com mis -
sion of sev eral in hu mane acts; and (iii) an in ten tion to main tain
that re gime. These three con stitu ent ele ments were iden ti fied by
four of the judges in their Sep ar ate Opin ions and De clar a tions: (see
Salam, para. 20; Nol te, para. 11; Brant, para. 10; and Tladi, para.
38). As Judge Brant noted, the Court could have in ter preted Art icle
3 CERD based on the three ele ments men tioned above that are
com mon to both Conventions.  Judge Brant fur ther noted that
these ele ments also ap pear in the defin i tion of the crime of
apartheid in the In ter na tional Law Com mis sion’s Draft Art icles on
the Pre ven tion and Pun ish ment of Crimes against Hu man ity, which
Is rael has not ob jec ted to.

The word “sys tem ic” is par tic u larly as so ci ated with crimes
against hu man ity (though the word “sys tem at ic ally” makes a brief
ap pear ance in Art icle 40(2) of the In ter na tional Law Com mis sion’s
Art icles on State Re spons ib il ity to de scribe what are con sidered
ser i ous breaches of per emp tory norms of gen eral in ter na tional
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law).  The word “sys tem at ic ally” ap pears in the defin i tion of
apartheid in the chapeau to Art icle II of the Apartheid Con ven tion
and the word “sys tem at ic” in the chapeau to the defin i tion of
crimes against hu man ity in Art icle 7 of the Rome Stat ute and in the
defin i tion of apartheid (in Art icle 7.2(h)). In both cases, “sys tem at -
ic ally” and “sys tem at ic” pre cede the word “op pres sion” in their re -
spect ive defin i tions of the crime of apartheid. As Am bos has ar -
gued, the qual i fier “sys tem at ic” that ap pears in the Rome Stat ute
con firms that “some kind of or gan isa tion and ul ti mately a policy is
required”.   Indeed, the fur ther ance of a State or or gan iz a tional
policy is ex pressly men tioned in Art icle 7.2 (a) of the Rome Stat ute.
In the case law of the In ter na tional Crim inal Tribunal for the
former Yugoslavia, the ref er ence to “sys tem at ic” was in ter preted by
the Trial Cham ber in the Kunarac  case, as re fer ring to “the or gan -
ised nature of the acts of vi ol ence and the im prob ab il ity of their
ran dom oc cur rence”. This was im pliedly noted by Pres id ent Salam,
when he ob served that: “It is evid ent from the mag nitude and con -
sist ency of [Is rael’s] vi ol a tions that they are not isol ated acts but
are part of an in sti tu tion al ized ré gime of sys tem atic op pres sion by
Is rael is, over Palestini ans in the oc cu pied ter rit ory” (para. 24).

To say that Is rael imposes a “ré gime of com pre hens ive re stric -
tions” that leads to “sys temic dis crim in a tion” (para. 223) comes
very close to say ing that it is com mit ting the first con stitu ent ele -
ment of the defin i tion of the crime against hu man ity of apartheid
iden ti fied by four of the ICJ judges: that of an in sti tu tion al ised re -
gime of sys tem atic op pres sion and dom in a tion. It is al most as
though the ICJ op ted to de scribe an apartheid sys tem without qual -
i fy ing it ex pressly as such.
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Apartheid im plies a denial of self- de termin a tion

A found a tional fea ture of apartheid in South Africa and South West
Africa (Nam i bia) was the denial of self- de termin a tion to the non-
white ma jor ity. Yet, the ICJ, by con sid er ing Is rael’s dis crim in at ory
le gis la tion and meas ures (Sec tion D, paras. 180-229) sep ar ately
from the sec tion on self- de termin a tion (which ap pears in Sec tion E
of the Ad vis ory Opin ion at paras. 230-243), failed to ac know ledge
that a cent ral fea ture of apartheid sys tems, is the denial of
self-determination (through inter alia, op pres sion, co lo nial
domination, and ter rit orial frag ment a tion). As Judge Brant noted,
“un ré gime de sé grég a tion ra ciale ou d’a partheid rend im possible la
réal isa tion du droit du peuple palestinien à l’autodétermination”
(Déclar a tion de M. le Juge Brant ), para. 12). In this re gard, re -
gimes of dom in a tion are strik ing in their sim il ar ity to those as so ci -
ated with alien rule and col on iz a tion. As Judge Xue ob served, after
quot ing the late Arch bishop Des mond Tutu (1931-2021), the vet -
eran an ti -a partheid cam paign er, the ef fects of Is rael’s oc cu pa tion
“have little dif fer ence from those un der co lo nial rule, which has
been firmly con demned un der in ter na tional law”  (para. 4).

It is also dif fi cult to con ceive of an apartheid sys tem without a
policy of en forced demo graphic change in volving policies of demo -
graphic en gin eer ing, de scribed by An drea Maria Pel l i coni as “a
strategy of sys tem at ic, au thor ity- sponsored demo graphic changes
aimed at … per man ently al ter ing the demo graphic composition”
of a par tic u lar area with a view to ex tend ing its own sov er eignty
there. Demo graphic en gin eer ing was a hall mark of the Na tional
Party’s apartheid policies in South Africa which it ap plied with
brutal effect pur su ant to the Group Areas Act.   To se cure Jew ish
dom in a tion over the Oc cu pied Palestinian Ter rit ory (OPT) and the
con com it ant denial of Palestinian self- de termin a tion,

22

23

24

25

Victor Kattan

267



well-documented policies al ter ing its demo graphic com pos i tion
have been in sti tuted by suc cess ive Is raeli gov ern ments of vari ous
ideo lo gical per sua sions since 1948. These in clude strict con trols –
im posed in a dis crim in at ory man ner – on, inter alia, Palestinian
res id ency and con struc tion, ac cess to wa ter and nat ural re sources,
re stric tions on free dom of move ment, em ploy ment and oc cu pa -
tion. Some of these re stric tions were de scribed at length in the Ad -
vis ory Opin ion as they per tain to the post-1967 oc cu pied ter rit or -
ies: re stric tions on the ex ploit a tion of nat ural re sources by
Palestinian en ter prises in Areas C (para. 131); dis crim in at ory le gis -
la tion (para. 136); dis crim in at ory ID card and per mit sys tem (paras.
165, 193, 195); ter rit orial frag ment a tion (paras. 167, 238);
restrictions on free dom of move ment (paras. 199, 200, 205, 239),
and co lo ni al-era le gis la tion jus ti fy ing the de moli tion of Palestinian
prop erty (para. 210).

There is a strik ing con gru ence between the ICJ’s de scrip tion of
Is rael’s policies and prac tices in the para graphs cited above and the
non-ex haust ive list of “in hu man acts” in Art icle II of the Apartheid
Con ven tion. The ICJ even re ferred to the use of dis pro por tion ate
force against peace ful Palestinian protests in its Ad vis ory Opin ion
(para. 152), as happened in apartheid South Africa (re call
Sharpeville and Soweto), and “the main ten ance of a co er cive en vir -
on ment against Palestini ans” (para. 154). In mak ing these find ings,
the ICJ provided an au thor it at ive fac tual de scrip tion of the com -
mis sion of sev eral in hu mane acts thereby sat is fy ing the second ele -
ment of the defin i tion of the crime against hu man ity of apartheid.
In do ing this, the ICJ’s find ings could have a bear ing on the as sess -
ment of facts cru cial to in ter na tional crim inal in vest ig a tions
whether be fore do mestic courts or the In ter na tional Crim inal
Court.26
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In the words of Judge Tladi, “if we com pare the policies of the
South African apartheid re gime with the prac tices of Is rael in the
OPT it is im possible not to come to the con clu sion that they are
sim il ar” (para. 37). And as a Black South Afric an, who grew up in a
Bantus tan, which he ex pressly men tions in his opin ion, he would
know.

Main tain ing an apartheid re gime

If apartheid simply refers to an egre gious form of ra cial se greg a -
tion, in volving le gis lat ive meas ures that sep ar ate Is raeli set tlers
from Palestinian com munit ies in East Jer u s alem and the West
Bank, as the ICJ reasoned in para graph 229 of its Ad vis ory Opin ion,
then it is clear the pro hib i tion of apartheid in Art icle 3 of CERD is
en gaged (which not ably, the ad hoc Con cili ation Com mis sion un der
CERD in Palestine v Is rael failed to find, which Keane de scribed as a
“missed opportunity” ). But even if we take the view that
apartheid is more than an ag grav ated form of se greg a tion, and in -
volves policies and prac tices of dom in a tion, op pres sion, and the
denial of self- de termin a tion, it is equally ap par ent that the ICJ
made an implicit apartheid find ing go ing bey ond se greg a tion. And
it has done so by provid ing an au thor it at ive and com pre hens ive
fac tual de scrip tion of an in sti tu tion al ised re gime of sys tem atic op -
pres sion and dom in a tion, as well as a series of mul tiple in hu man
acts, thus ful filling two of the con stitu ent ele ments of the defin i -
tion of the crime against hu man ity of apartheid.

As re gard ing the third ele ment, that is, evid ence of an in ten tion
to main tain an apartheid re gime, dif fer ences of views were ex -
pressed on the bench, as noted by Jinan Bistaki.   It seems to me
that a State that has con sti tu tion ally en shrined the right to
self-determination exclusively to only one com munity (the “Jew ish
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people”) and denied that right to the in di gen ous Arab ma jor ity, is
ex press ing a clear in ten tion to main tain that dis crim in at ory re -
gime. In 2018, the same year the Knes set ad op ted the Na tion State
Law, the Is raeli army ad mit ted that more Palestini ans than Jews
lived between the Jordan River and the Medi ter ranean Sea.  Writ -
ing in 2018, Tamar Hostovsky Brandes ob served that the Na tion
State Law – a Ba sic Law – grants the Jew ish people “the ex clus ive
right of self- de termin a tion”, which “will serve as ground for fu ture
laws that will al low pref er en tial treat ment of Jews”.  Subsequent
events, in clud ing the es tab lish ment of a new Set tle ment
Administration,  a new (ci vil ian) gov ern ment in sti tu tion, with
powers to run the ci vil ian op er a tions of the Co ordin ator of Gov ern -
ment Activ it ies in the Ter rit or ies (COG AT) and the Civil Ad min is -
tra tion, in clud ing the power to make new regulations  to fur ther
dis crim in a tion between Is raeli set tlers and Palestinians,  have
only affirmed this prognosis.
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n July 19, 2024, the In ter na tional Court of Justice (ICJ) de -
livered its Ad vis ory Opin ion re gard ing the “Legal Con -

sequences arising from the Policies and Prac tices of Is rael in the
Oc cu pied Palestinian Ter rit ory, in clud ing East Jerusalem” . The
Court de term ined that Is rael vi ol ated in ter na tional law in vari ous
ways, in clud ing by us ing the Oc cu pied Palestinian Ter rit or ies for
the be ne fit of its own cit izens and by an nex ing part of the Ter rit or -
ies. The Court fur ther con cluded that Is rael’s con trol of the
Territories is il legal un der in ter na tional law.

The Opin ion raises many ques tions re gard ing the legal con -
sequences for Is rael. However, in this chapter, I will fo cus on the
legal con sequences of the Opin ion for other States, and on the re la -
tion ship between the Court’s con clu sions in this re gard and Is rael’s
in ternal law. The Court re quires States to dis tin guish in their in ter -
ac tions with Is rael between Is rael and the Oc cu pied Palestinian
Ter rit or ies, and to en sure that their in ter ac tions with Is rael do not
sup port Is rael’s con trol of the Ter rit or ies and spe cific ally the set -
tle ment pro ject. However, call ing for such a dis tinc tion or com mit -
ting to it amount to a civil law tort in Is rael, and the law de term -
ines that those who call for the dis tinc tion will not be per mit ted to
enter Is rael.

The legal con sequences of the Opin ion for other States are dis -
cussed in para. 273-279 of the Ad vis ory Opin ion. The Court ob -
served that the ob lig a tions vi ol ated by Is rael in clude cer tain ob lig -
a tions that are erga omnes. “Such ob lig a tion s”, the Court ex plains,
are by their very nature “the con cern of all States” and “[i]n view of
the im port ance of the rights in volved, all States can be held to have
a legal in terest in their pro tec tion”. The Court noted the ob lig a tion
of States to co oper ate with the rel ev ant UN bod ies to en sure the
right of Palestini ans to self- de termin a tion, and the ob lig a tion not
to re cog nize any change of status of the Ter rit or ies (on the
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non-recognition ob lig a tion see also the chapter by  Yaël Ronen in
this book). The ob lig a tion with per haps the most prac tical im plic a -
tions, however, is the ob lig a tion to dis tin guish between Is rael and
the Ter rit or ies. With re spect to this ob lig a tion, the Court re ferred
to GA 74/11 (2019), which called upon states “Not to render aid or
as sist ance to il legal set tle ment activ it ies, in clud ing not to provide
Is rael with any as sist ance to be used spe cific ally in con nec tion with
set tle ments in the oc cu pied territories”  (para. 227) and spe cified
that in its own opin ion, the duty to dis tin guish in cluded

“the ob lig a tion to ab stain from treaty re la tions with Is rael in all
cases in which it pur ports to act on be half of the Oc cu pied
Palestinian Ter rit ory or a part thereof on mat ters con cern ing the
Oc cu pied Palestinian Ter rit ory or a part of its ter rit ory; to ab stain
from en ter ing into eco nomic or trade deal ings with Is rael con -
cern ing the Oc cu pied Palestinian Ter rit ory or parts thereof which
may en trench its un law ful pres ence in the ter rit ory; to ab stain, in
the es tab lish ment and main ten ance of dip lo matic mis sions in Is -
rael, from any re cog ni tion of its il legal pres ence in the Oc cu pied
Palestinian Ter rit ory; and to take steps to pre vent trade or in vest -
ment re la tions that as sist in the main ten ance of the il legal situ -
ation cre ated by Is rael in the Oc cu pied Palestinian Ter rit ory.”
(para. 278)

These ex act re quire ments, however, bear re per cus sions un der Is -
raeli law.
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The erosion of the dis tinc tion between Is rael and the Oc cu pied

Ter rit or ies in Is raeli Law

The Boy cott Law

In 2011, the Is raeli Knes set passed the Law for Pre vent ing Harm to
the State of Is rael by means of Boy cott. Art icle 2(a) of the Law de -
term ines that:

“He who know ingly pub lishes a pub lic call for a boy cott against
the State of Is rael, where ac cord ing to the con tent and cir cum -
stances of the pub lic a tion there is reas on able prob ab il ity that the
call will lead to a boy cott, and he who pub lished the call was
aware of this pos sib il ity, will be con sidered to have com mit ted a
civil wrong to which the Civil Tort Law [new ver sion] is ap plic -
able”.

Art icle 3 of the Law al lows lim it ing the par ti cip a tion in a pub lic
tender of “he who know ingly pub lished a pub lic call for a boy cott
against the State of Is rael, or who com mit ted to take part in a boy -
cott, in clud ing a com mit ment not pur chase goods an d/or ser vices
pro duced an d/or provided in Is rael, by one of its in sti tu tions, or in
an area un der its con trol”. While the Law form ally ad dresses the
prob lem of boy cotts against Is rael, the key for un der stand ing its
pur pose and mo tiv a tion lies in the defin i tions clause. Art icle 1
defines a boy cott against the State of Is rael as:

“delib er ately avoid ing eco nom ic, cul tural or aca demic ties with
an other per son or body solely be cause of their af fin ity with the
State of Is rael, one of its in sti tu tions or an area un der its con trol,
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in such a way that may cause eco nom ic, cul tural or aca demic
dam age.”

The term “an area un der its con trol” refers, of course, to the Oc cu -
pied Ter rit or ies. The law thus renders calls for boy cott of the set tle -
ments or their products as a tort sub ject to li ab il ity in Is rael, fram -
ing calls for boy cotts of set tle ment products as “harm to the state
of Is rael”, and del e git im iz ing calls to dis tin guish between the Ter -
rit or ies and Is rael prop er.

The legal de bate around the Law re volved, for the most part, on
its im plic a tions for Free dom of Ex pres sion. In the 2015 case of
Avneri , the High Court of Justice in val id ated sec tion 2(c) of the
Law, which au thor ized courts to im pose pun it ive dam ages, but up -
held the rest of the Law. Justice Mel cer, who wrote the main ma jor -
ity opin ion, ex plained that while the Law in deed vi ol ated free dom
of ex pres sion, it was jus ti fied un der a doc trine of “de fens ive demo -
cracy”. Mel cer did not dis tin guish, in this re gard, between calls for
boy cott on Is rael and call for boy cotts on an area “un der Is rael’s
con trol”.

Sev eral of the Judges did, in deed, sug gest mak ing such dis tinc -
tion. Justice Dan zi ger, for ex ample, sug ges ted that the Law should
be in ter preted to ap ply only to calls for a boy cott of the State of Is -
rael in its en tirety, but not to calls to boy cott “areas un der its con -
trol” alone. A sim ilar po s i tion was ex pressed by Justice Jub ran.
Justice Vo gel man went fur ther, ar guing that the term “an area un -
der its con trol” should be stricken from Art icle 1 of the Law al to -
geth er. This ap proach, however, was not ad op ted by the ma jor ity.
The doc trine of “de fens ive demo cracy” was thus ap plied to jus tify
lim it ing calls for boy cott of Is rael and of the Ter rit or ies alike.
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The Entry into Is rael Law

In 2017, the main ele ments of the Boy cott Law were in cor por ated
into the Entry into Is rael Law. Sec tion 2(d)-(e) of the Entry Law de -
term ines that no grants of res id ence or per mits of entry will be
given:

 “to any per son who is not an Is raeli cit izen or al tern at ively does
not hold a li cense for per man ent res id ence in Is rael if he or she, or
the or gan iz a tion or the body for which he or she op er ates, has
know ingly pub lished a pub lic call to en gage in a boy cott against
the State of Is rael or has made a com mit ment to par ti cip ate in
such a boy cot t.”

“Boy cott” is defined un der the Entry Law “in ac cord ance with the
Law for Pre ven tion of Harm to the State of Is rael by Boy cot t”.

The Scope of Sec tion 2(d) was ex amined by the High Court of
Justice in the case of Human Rights Watch v. Min is ter of In terior
Affairs , in 2019, which con cerned the de cision of the Min is ter of
In terior Af fairs to deny a per mit to stay and de port from Is rael
Omar Shakir, an em ployee of Hu man Rights Watch (HR W), for act -
ively en cour aging and tak ing part in a “boy cott against Is rael” un -
der the Entry Law. The Court re in forced the po s i tion that the terms
“Boy cott against Is rael” in cluded acts dir ec ted against in sti tu tions
and bod ies in the Oc cu pied Ter rit or ies, and spe cific ally against the
set tle ments. The acts at test ing to Shakir’s culp ab il ity in cluded, for
ex ample, ef forts to re move the en dorse ment of FIFA from soc cer
games be ing held in set tle ments, the fact that he con grat u lated
Airbnb on his Twit ter (now X) ac count for re mov ing prop er ties in
the Oc cu pied Ter rit or ies from their list ings and the fact that he re -
por ted on the same ac count on HR W’s at tempt to cre ate a “l ist of
busi nesses op er at ing in set tle ments, who con trib utes to ser i ous ab-
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uses”. The Court cla ri fied that a per son who denies “the le git im acy
of Is rael’s con trol” in the Oc cu pied Ter rit or ies, and tries to un der -
mine it through a boy cott is in cluded within the defin i tions of the
Boy cott Law, “even if he dis guises his po s i tion in a rhet oric of hu -
man rights or in ter na tional law”.

The dis crep an cies – im me di ate and gen eral im plic a tions

The dis crep an cies between in ter na tional law, as is re flec ted in the
ICJ Opin ion, and Is raeli law, have both im me di ate and gen eral im -
plic a tions. From the im me di ate per spect ive, States, en tit ies and in -
di vidu als who call for com pli ance with the ICJ Opin ion or de clare
that they are com mit ted to com ply ing with it may find them selves
sub ject to the re per cus sions enu mer ated in the Boy cott and the
Entry into Is rael Laws.

For ex ample, a com pany that states that it will not con duct
busi ness in the Oc cu pied Ter rit or ies can find it self barred from tak -
ing part in pub lic tender in Is rael. A per son or en tity who call to
avoid in vest ing in the set tle ments or to mark dif fer ently products
ori gin ated within Is rael or in the Ter rit or ies can be sub ject to tort
li ab il ity (al though per haps only if the call is made in Is rael, as the
ques tion of whether the Boy cott Law ap plies ex tra ter rit ori ally has
not been de term ined). This means that NGOs and en tit ies who call
for im ple ment a tion of the Ad vis ory Opin ion can thus be sued: from
do mestic NGOs such as the As so ci ation for Civil Rights in Is rael to
in ter na tional bod ies op er at ing in Is rael such as the Kon rad Ad e -
nauer Found a tion. Per haps most sig ni fic ant are the im plic a tions
un der the Entry to Is rael Law: an in di vidual call ing for com pli ance
with the duty to dis tin guish, or who has com mit ted, for ex ample,
not to en gage in com mer cial, aca demic or other en gage ment with
bod ies or in di vidu als in the set tle ments, will not be gran ted per mit
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to enter Is rael. The Entry Law does con tain an ex cep tion, al low ing
the Min is ter of In terior Af fairs to grant a per mit “for spe cial reas -
ons that will be noted”, but this is an in di vidual ex cep tion – the
Law does not ex empt pub lic of fi cials of other States or of in ter na -
tional in sti tu tions as such. Thus, any of fi cial call ing for com pli ance
with the duty to dis tin guish should in the ory be barred entry to Is -
rael.

From the more gen eral per spect ive, the Ad vis ory Opin ion is yet
an other ex ample of the grow ing gap between the in ter na tional dis -
course re gard ing the Is raeli oc cu pa tion and the in ternal Is raeli dis -
course. The Opin ion re quires States to act ively up hold the dis tinc -
tion between Is rael and the Oc cu pied Ter rit or ies OPT. However,
this dis tinc tion has long been eroded in Is rael. The Boy cott Law
and the Entry to Is rael law, as well as the case law that dis cusses
them define boy cott of set tle ments as boy cott of Is rael and per ceive
chal len ging the il le git im acy of Is rael’s con trol of the Ter rit or ies as
an il le git im ate act. The op pos i tion to Is rael’s con trol of the Ter rit -
or ies is thus framed as an at tack on Is rael it self.

The fact that calls for com pli ance with the duty to dis tin guish
bear con sequences un der Is raeli law will lead to a situ ation in
which most Is raelis will not be ex posed to voices sup port ing this
duty (and the Opin ion in gen er al), as these voices will not voice
their sup port within Is rael or will not enter Is rael al to geth er. The
gap between the Is raeli in ternal dis course and the in ter na tional
dis course will thus only grow. This gap is det ri mental to any at -
tempts to garner sup port from within Is rael for a polit ical pro cess
that may bring an end to the oc cu pa tion, and com pli ance with the
Ad vis ory Opin ion.
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