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ince its in cep tion, the Union has grown into a tre mend ously
power ful polit ical actor through ever -in creas ing legal

harmonization. This de vel op ment has sig ni fic antly mar gin al ized
the role of na tional apex courts – the light houses of demo cracy –
without adequately substituting the highest level of fun da mental
rights pro tec tion by the Union it self. Moreover, the glob ally ob -
served trajectory of au thor it arian forces from within and out side
the Union is shak ing its roots and ques tion ing the vis ion of a last -
ing European polity. To fend off all these chal lenges, the Union
should be centred around the hard- won hu man istic freedoms and
com mon val ues defined in the Charter, which ought to serve as a
basis for com mon iden ti fic a tion and a can vas to pro ject shared vis -
ions of a polit ical en tity.

While the Charter has un der gone a re mark able jour ney,
evolving from soft gen eral prin ciples into a trans form at ive force in
EU law, European cit izens have not em braced it as their own just
yet. Even the Court of Justice of the European Union (CJEU) seems
more con cerned with op er a tion al ising Art icle 2 of the Treaty on
EU, which it calls the iden tity of the EU,   than with dir ectly ac -
know ledging these val ues from the Charter.  To in crease solid ar ity
and in di vidual freedoms in the Union, counter au thor it arian forces,
and with stand the cur rently un stable global dy nam ics – where the
EU plays a pivotal role – both European cit izens and the courts
must in tern al ize and fully op er a tion al ize the Charter, tak ing it as
their own source and vis ion for the fu ture. This ed ited volume is
the first of sev eral that aims to help make this a real ity. Fea tur ing
legal schol ars and prac ti tion ers ex amin ing the most press ing ques -
tions sur round ing the Charter, we will demon strate both its already
proven trans form at ive power and the areas where its po ten tial has
yet to be fully real ized.

S
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From coal and steel to in di vidual hu man dig nity

While the concept of a European cata logue of fun da mental rights is
nearly as old as the Union it self, in 1953, France firmly re jec ted the
Com munity’s com mit ment to the European Con ven tion on Hu man
Rights (E CHR). Rather than a polit ical pro ject, the Union was seen
as merely an eco nomic en ter prise, where fun da mental rights have
no role to play. It took many years, along with sig ni fic ant do mestic
jur is pru den tial chal lenges – exemplified by cases like
Solange  I  and Frontini  – be fore the Mem ber States fi nally signed
the EU Charter in 2000. It took an other nine years for it to be come
leg ally bind ing and to be placed on equal foot ing with the Treat ies.

Then, in 2014, the CJEU is sued its Opin ion in  Adhésion de
l’Union à la CEDH  (C-2/13), ef fect ively nul li fy ing the an ti cip ated
and leg ally man dated ac ces sion of the EU to the ECHR. Driven by
con cerns over los ing full autonomy as the ul ti mate au thor ity on EU
law, it in defi n itely post poned the pro spect of en hanced in di vidual
hu man rights pro tec tion un der EU law.

Ten years on, the Draft re vised Agree ment on the Ac ces sion of
the European Union to the Con ven tion for the Pro tec tion of Hu -
man Rights and Fun da mental Freedoms  is still grind ing in a mill,
leav ing un cer tainty about whether this second at tempt will suc ceed
with the CJEU. However, this loose re la tion ship ap pears to be ne fit
the CJEU. On the one hand, it can al ways rely on its ex tens ive case
law for guid ance and sup port, while on the oth er, it re tains the
free dom to de term ine how to ef fect ively bal ance the rights in ques -
tion as out lined by the Charter. This ap proach is em blem atic of the
CJEU’s re luct ance to share any power in shap ing EU law. This at ti -
tude, however, may be det ri mental to the pro tec tion of European
cit izens. As sev eral con sti tu tional plur al ists have shown, con struct -
ive mu tual checks and bal ances – rather than a com plete lack of

3 4
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over sight – con trib ute to bet ter and more ro bust pro tec tion of fun -
da mental rights.

Given the CJEU’s flex ib il ity, na tional courts have re spon ded in
their own ways. For ex ample, in re cent Right to be For got ten I  and
II  rulings, the Ger man Fed eral Con sti tu tional Court de cided to dir -
ectly ap ply the Charter in its own in di vidual con sti tu tional com -
plaint pro ceed ings in those areas which are fully har mon ized by EU
law. While this case law and its im plic a tions will be
thoroughly examined in fur ther sym po sia and ed ited volumes, this
in nov at ive move un der scores that the Charter’s odys sey is far from
over.

A mech an ism for unity in di versity

From a com mer cial co oper a tion, com mon coal and steel pro duc -
tion, and a single mar ket to avoid fin an cial bur dens of trade, Art icle
1 of the EU Charter nowadays guar an tees the in vi ol ab il ity of hu -
man dig nity. The Union “is foun ded on the in di vis ible, uni ver sal
val ues of hu man dig nity, freedom, equal ity and solid ar ity; it is
based on the prin ciples of demo cracy and the rule of law. It places
the in di vidual at the heart of its activ it ies”.

The Union can only fend off ac cus a tions of be ing a cap tive of
Brus sels bur eau crats, a dis tant be hemoth, or an un demo cratic and
opaque en tity if the com mit ments out lined in the Charter are taken
ser i ously. The Uni on’s power is far too pro nounced if it fails to em -
body the char ac ter ist ics of a lib eral demo cracy, in con junc tion with
na tional demo cra cies. And while legal ex perts nowadays are well-
aware of the found a tional role the Charter plays within the EU, it
has failed to be come a doc u ment that European cit izens have em -
braced as their own.

6
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In the last dec ade, Art icle 2 TEU has played a sig ni fic ant role in
re cog niz ing the im port ance of the rule of law as the cent ral tenet
of the Union and its Mem ber States. Curi ously, the Charter of ten
seems to take a back seat when dis cuss ing is sues such as ju di cial
in de pend ence, me dia freedom, the pro hib i tion of dis crim in a tion,
and solid ar ity among peoples, to name just a few. While I com mend
the CJEU for its in sight ful and ne ces sary in ter pret a tion of ju di cial
ap plic ab il ity of Art icle 2 TEU,   the Charter could have as sumed a
more mean ing ful role in these dis cus sions. It ap pears that the
Charter is still only at the nas cent stage of its sub stan tial trans -
form at ive po ten tial to help con sol id ate and re con cile dif fer ences in
stand ards of pro tec tion of fun da mental rights among Mem ber
States.

The ed ited volume as sesses the cur rent state of European fun -
da mental rights in light of the on go ing stale mate with the ac ces -
sion to ECHR due to the strong re ser va tions ex pressed by the CJEU.
It ex am ines whether the CJEU has suf fi ciently altered its ap proach
to the pro tec tion of fun da mental rights. Fi nally, in light of the con -
sist ent de cline in the rule of law stand ards in sev eral Mem ber
States, and the pos sib il ity that the EU may need to safe guard these
stand ards it self, this book ques tions whether and how the Charter
can play a more prom in ent and pro act ive role, both along side and
bey ond Art icle 2 TEU.

The book

Nu mer ous con tri bu tions ad dress ur gent top ical ques tions re lated
to the pro tec tion of fun da mental rights within the EU and the role
of the EU Charter of Fun da mental Rights. This ed ited volume aims
to stim u late dis cus sion and make ex pert know ledge ac cess ible re -
gard ing the Charter’s strengths, weak nesses, im pact on case law,

9
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and its broader role in the pro tec tion of fun da mental rights in
Europe.

Whither, the EU Charter of Fun da mental Rights, asks Sionaidh
Douglas-Scott. The Charter is no longer a “sleep ing beau ty”, nor
are fun da mental rights merely epi phen om ena in EU law. As
Douglas-Scott ex plains, “the EU Charter con tains the es sence of a
com mon lan guage, a cur rency that all can un der stand, even if it is
in ter preted in con sist ently and un sys tem at ic ally. It still provides a
means of im port ing mor al ity and eth ics into law, of hold ing power
ac count able, the basis for sub stant ive justice – and the EU is bet ter
with it than without it”.

Tobias Lock ex plores why today the EU Charter mat ters more
than ever. In his view, the in con spicu ous right to an ef fect ive rem -
edy un der Art icle 47 of the Charter cur rently presents one of the
Charter's most trans form at ive aspects.  Through this rem edy, the
CJEU has man aged to ex pand do mestic law by in tro du cing new
rem ed ies, thereby pla cing con sid er able pres sure on na tional pro -
ced ural autonomy. As he ex plains, the latest de cision in KL v
X (C‑715/20) par tic u larly “sug gests that the full po ten tial of Art icle
47 is yet to be de ployed”. Hence, it “re mains at the front line of the
de vel op ment of the Charter”.

To re con cile the ap par ent con tra dic tions between di versity and
an ever -closer har mon iz a tion, Pietro Fara guna, Francesco Sait to,
and Mar jan Kos each un der take a jour ney to ex plore solu tions to
this en dur ing is sue. In his piece, “Pour ing New Wine into Old
Wineskins”,  Pietro Faraguna sug gests that new mech an isms are
ne ces sary to ad dress these con tra dic tions, ad voc at ing for col lab or -
a tion between judges from na tional and European courts. Sim il arly,
Francesco Saitto con tends that re con cil ing na tional and European
con sti tu tional leg al it ies re quires ac know ledging the mar gin al iz a -
tion of na tional con sti tu tional courts. He as serts that “the old bal-
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ances es tab lished in Italy and Ger many in the 1980s are no longer
ad equate”, and calls for the in teg ra tion of the unique roles of na -
tional con sti tu tional courts within their re spect ive ad ju dic at ive
sys tems. Fi nally, Marjan Kos il lus trates that, in the con text of
deeper in teg ra tion, the EU may come to re cog nize that the
effectiveness of the mar ket is only one of the prin ciples
underpinning the nature of the Uni on. He pro poses an al tern at ive
in ter pret a tion of Art icle 53 of the Charter, which could help mit ig -
ate con sti tu tional con front a tions.

Eleanor Spaventa ana lyzes how the re la tion ship between the
autonomy of EU law and mu tual trust, as ar tic u lated in Opin ion
2/13, has been in ter preted as ex clud ing the pos sib il ity of mean ing -
fully pro tect ing fun da mental rights, thereby ef fect ively clos ing the
doors to the ECHR. She pro poses a new read ing of autonomy that
il lus trates the Court’s un der stand ing of mu tual trust not as a ri gid
concept in dif fer ent to fun da mental rights pro tec tion, but rather as
a tool to achieve EU ob ject ives. Spaventa of fers a nu anced
interpretation that would en able the Court to op er a tion al ize and
en force the com mon val ues out lined in Art icle 2 TEU while sim ul -
tan eously up hold ing its com mit ment to fun da mental rights. In this
way, the dec ade-long stale mate re gard ing ac ces sion to the ECHR
may fi nally be re solved.

Moreover, in a sig ni fic ant re cent rul ing in Real Mad rid vs. Le
Monde (C‑633/22), the CJEU not ably shif ted its pre vi ous ap proach
by pri or it iz ing fun da mental rights pro tec tion over the tra di tional
ob ject ive of seam less ju di cial co oper a tion across the EU. In a
compelling piece, Emilia Sandri explains how the Court has moved
away from the prin ciple of mu tual trust, al low ing na tional courts to
in tro duce a pub lic policy ex cep tion in the pro cess of re cog niz ing
and en for cing for eign judg ments. Sandri notes that, in the Court’s
view, mani fest breaches of fun da mental rights may con sti tute an
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ex cep tion. This de vel op ment sig ni fic antly al ters the land scape by
pla cing fun da mental rights pro tec tion ahead of the tra di tional
goals of ju di cial co oper a tion within the EU.

This shift could im port antly fa cil it ate the EU’s ac ces sion to the
ECHR, a pos sib il ity that is also rel ev ant to new de vel op ments in the
area of AI. Giovanni Zaccaroni dis cusses how the ground break ing
Frame work Con ven tion on Ar ti fi cial In tel li gence and Hu man
Rights, Demo cracy, and the Rule of Law – the first of its kind –
tailors its con tent in a way that en ables the EU to join the
respective Framework Con ven tion. Such an ac ces sion would mark
the Uni on’s first entry into one of the con ven tions of the Coun cil of
Europe, pav ing the way for fur ther en hanced co oper a tion. Ac cord -
ingly, Za c car oni high lights the po ten tial of AI co oper a tion to
bridge the ECHR and the EU Charter, fos ter ing a more col lab or at ive
and com ple ment ary ap proach to fun da mental rights pro tec tion in
Europe.

Fi nally, Ilaria Gambardella, Tatiana Ghysels, Marleen
Kappé, Sophie-Charlotte Lemmer, Yann Lorans, Al ex an dros
Lympikis and Alicja Słowik  advocate for a new de vel op ment re -
gard ing the Charter. To en sure that the EU is fully com pli ant with
the Charter, they pro pose im ple ment ing an ex ante review of EU le -
gis la tion. This measure would sig ni fic antly en hance the pro tec tion
of in di vidu als and bol ster the cred ib il ity of the EU as a key player in
the realm of fun da mental rights pro tec tion.

Con clu sion

This vi brant ar ray of con tri bu tions re flects the sig ni fic ant jour ney
the Charter has un der taken since its in cep tion, as well as the nu -
mer ous chal lenges that con front the real iz a tion of fun da mental
rights within the Uni on. As a supra na tional polit ical en tity
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grounded in com mon val ues rather than any other qual i fi ers, the
EU must seize on the Charter’s ca pa city to serve as both the com -
mon lan guage and uni fy ing factor in a Union char ac ter ized by di -
versity.

For this to hap pen, European cit izens and the courts must be -
come fa mil iar with the Charter and em brace it as their own. The
Charter is the found a tional ele ment that truly makes the Union a
com munity of in di vidu als, where the in vi ol able hu man dig nity of
each per son is re spec ted and pro tec ted. And this is the aim of the
pro ject FOCUS  – to raise pub lic aware ness of the EU Charter of
Fun da mental Rights, its sig ni fic ance, and the ca pa city of key stake -
hold ers for its broader ap plic a tion.
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o, has the Charter come of age, now that it is near ing its
quarter cen tury, and has been bind ing in force for nearly 15 of

those years. Ac cord ing to CJEU Pres id ent, Koen Len aerts, as long
ago as 2018, Charter rights were play ing an ap pre ciable role in at
least 10% of cases to come to the Court.  Fur ther, in at least some
of those cases, the Court is ac tu ally an nulling EU meas ures for vi ol -
at ing fun da mental rights – some thing it con spicu ously de clined to
do in its earlier days. No longer is the Charter a “sleep ing beau ty”,
and no longer are fun da mental rights mere epi phen om ena in EU
law – off shoots framed in the amorph ous cat egory of “gen eral prin -
ciples of law” – cre ations of the EU’s earlier de sire for le git im acy in
its quest for greater in teg ra tion.

The fact that over the past few years the CJEU has de cided a
string of cases on the right to wear the Is lamic head scarf at work
(Bougnaoui (C‑188/15), Achbita (C‑157/15), WABE and Müller
(C‑804/18,  C‑341/19), OP v Com mune D’Ans (C-148/22)) il lus trates
its com ing of age as a Court seized with hu man rights (even if those
de cisions seem to have sat is fied al most no-one). Add to this the
fact that the Charter con tains a com pre hens ive cata logue of rights,
re fresh ing in its ef forts to main tain the in di vis ib il ity of civil and
polit ical rights on the one hand, and so cio eco nomic on the oth er.
Factor in also the fact that ap ply ing the Charter of fers the pos sib il -
ity of an ef fect ive rem edy in na tional courts, which have the power
to in val id ate na tional law in con flict with Charter rights – and you
have a re cipe for a suc cess story. No won der the UK de clined to in -
clude the Charter in the cat egory of “re tained EU law” in the 2018
EU With drawal Act – for was it not be com ing a dan ger ously power -
ful in stru ment?

But of course, there is al ways an other view. It would be easy
enough to rain on the Charter’s parade. One might start with its
lim ited scope – ac cord ing to Art 51 (1) Charter it is ad dressed “to

S
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the Mem ber States only when they are im ple ment ing Union law.” It
is not fed eral in nature, and, un like the US Con sti tu tion’s Bill of
Rights, does not ap ply to EU States’ ac tions within their sole sphere
of com pet ence. This fact has of course given rise to some highly
com plex case law de term in ing when the Charter ap plies, start ing
with  Åkerberg  Fransson (C‑617/10) (after which the Court al most
im me di ately shif ted dir ec tion), whereby the scope of EU law has
be come the main de term in ing factor as to whether any hu man
rights vi ol a tion may be pleaded. This jur is dic tional limit is com plex
in the ex treme (whole treat ises have been writ ten on it) trans form -
ing legal ar gu ment into a de bate about the ar cane lim its of the EU’s
com pet ences rather than a fo cus on hu man rights. So much so, that
a great deal of legal ad vice, and much time, of EU rights law yers
must be spent on de term in ing when Art 51 (1) ap plies. When will a
na tional meas ure be caught? And will the Charter be in vocable
against a private party? How much time will it take to de term ine
this?

Here’s a thought: what if the Charter were to ap ply through out
the EU, re gard less of whether EU law ap plied? This would sim plify
a com plex jur is dic tional mat ter but re quire (un an im ous) amend -
ment of the Charter it self. If the CJEU were to at tempt, by some
sort of in ter pret at ive fiat (per haps fol low ing the 1925 ex ample of
the US Su preme Court in Gitlow v New York) to broaden the
Charter’s scope to all Mem ber States’ ac tions, this would likely pro -
voke out rage from na tional courts and au thor it ies. So, this does n’t
seem feas ible.

A fur ther is sue relates to lim it a tions on the Charter. Art 52 (1)
Charter states that these must be “provided for by law and re spect
the es sence of those rights and freedoms. Sub ject to the prin ciple
of pro por tion al ity, lim it a tions may be made only if they are ne ces -
sary and genu inely meet ob ject ives of gen eral in terest re cog nised
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by the Union or the need to pro tect the rights and freedoms of oth -
er s”. Art 52 (3) states that where Charter rights cor res pond to
ECHR rights “the mean ing and scope of those rights shall be the
same as those laid down by the said Con ven tion”. Apart from the
task of fig ur ing out which rights in the Charter cor res pond to ECHR
rights, there is the prob lem that lim it a tions to ECHR rights are not
worded identic ally to Art 52 (1). CJEU de cisions re veal a lack of
meth od o logy in ap ply ing ex cep tions and jus ti fic a tions. For ex -
ample, when the CJEU ap plies the Charter and its lim it a tions in the
field of dis crim in a tion law, it is some times un clear which tests it is
ad opt ing to de term ine if con duct in ter fer ing with the right to equal
treat ment is jus ti fied. In the 2011 Tests Achats case (C-236/09), the
Court made no ref er ence to Art 52 (1) in de term in ing the in valid ity
of the meas ure un der Art 21 Charter. And how do these cri teria in -
ter act with pos sible ob ject ive jus ti fic a tions for in dir ect dis crim in a -
tion where e.g. the Race (2000/43/EC) and Frame work Employment
Directives (2000/78/EC) are at is sue?

More gen er ally, the CJEU of ten fo cuses on whether the in ter fer -
ence with a Charter right has been in pur su ance of a le git im ate in -
terest, and if so, whether that in ter fer ence was pro por tion ate. But
what is a le git im ate in terest? And what stand ard of pro por tion al ity
should be ap plied? In Weiss (2 BvR 859/15, 5 May 2020, not a fun -
da mental rights case, but one on ECB bond pur chases) the Ger man
Con sti tu tional Court re fused to fol low the ECJ’s judg ment in Weiss
(C-493/17), on the grounds that CJEU failed to ap ply the Ger man
in ter pret a tion of pro por tion al ity and had not fully “bal anced” eco -
nomic ar gu ments. The as sess ment of the pro por tion al ity is only as
good as the reas on ing and motives of those en ga ging in it, and, as
we can see, reas on ing can dif fer. In this way, Charter rights claims
can be ex hausted by the weighty, tech nic al, of ten ca su istic op er a -
tion of the law.

Sionaidh Douglas-Scott

25



And this is be fore we even get on to claims of sub stance. Has
the Charter been a suc cess story in terms of out comes? How many
lit ig ants have (after some times years of lit ig a tion) be nefited from
its rights pro tec tion? How many are even aware of its ex ist ence? A
2019 Euroba ro meter sur vey, on the 10th an niversary of its be com -
ing leg ally bind ing, re vealed that the ma jor ity (57%) of those sur -
veyed were un aware of it.  Al though the Charter is now far more
fre quently lit ig ated in the CJEU, there is an un even ness in the
Court’s ap plic a tion and res ol u tion of Charter rights – some are far
more fre quently and ef fect ively de ployed than oth ers. Art 47, the
right to an ef fect ive rem edy and a fair tri al, is more fre quently and
ro bustly en forced than say, Charter rights on Solid ar ity in Title III
(which also proved of little ef fect dur ing the Euro crisis). The right
to the con fid en ti al ity of busi ness in form a tion has been just as
energetically furthered by the CJEU as have rights to asylum or im -
mig ra tion. Fur ther, in cases such as Viking  (C-438/05) and Laval
(C-341/05), the CJEU has placed the right to free move ment (of
busi ness rights) above any col lect ive rights of bar gain ing or in dus -
trial ac tion. Is there still a re sid ual fa vour ing of eco nomic rights
over other types of rights by the Court? Al though non-dis crim in a -
tion rights have the longest his tory in EU law, dat ing back to early
lit ig a tion on Art 119 EEC in Defrenne (Case 43-75), the Race and
Frame work Dir ect ives have of ten proved dis ap point ing in their en -
force ment – or lack of it – for many lit ig ants, and Art 21 Charter
has too of ten been ig nored as a sup ple ment, as in Jyske Finans (C-
668/15), Bougnaoui  (C-188/15) or Achbita (C‑157/15). There is also
of course the prob lem with Charter “principles” . What are they?
Are they mainly con fined to the so cial field? Which Charter rights
are also, or only, prin ciples? How much time and reas on ing (of
judges, Ad voc ates- Gen er al, law yers, jur ists) will be spent to work
this one out?

2

3

Whither, the EU Charter of Fun da mental Rights

26



And there is also the is sue that the CJEU has shown it self to
have a very strong con cern with the autonomy of EU law. Not ably,
the Ex plan a tions (2007/C 303/02) to Art 52 Charter (re quir ing lim -
it a tions to Charter rights to be read in the light of the ECHR) also
note this should oc cur “without thereby ad versely af fect ing the
autonomy of Union law and of that of the Court of Justice of the
European Uni on.” The Court’s Opin ion 2/13 on the pos sib il ity of EU
ac ces sion to the ECHR was re plete with pro nounce ments on the
autonomy and spe cial po s i tion of EU law, and most par tic u larly
con cern for the Court’s own prerog at ives as ul ti mate de term in ant
of the EU legal or der. How can this con cern with EU autonomy work
it self out in an EU of 27 States, in the field of fun da mental rights,
where there may be 28 (i.e. in clud ing that of EU of fi cials them -
selves) con cep tions of what rights are, and how they should op er -
ate?

Within any field of law, hu man rights rarely, if ever, func tion as
straight for ward rules. More of ten, like Dwork in’s defin i tion of legal
principles,  they have a “di men sion of weight” – i.e. free dom of ex -
pres sion may some times be out weighed by press ing so ci etal in -
terests such as na tional se cur ity. Rights may be phrased very
simply in terms of brev ity and con cision (e.g. “Con gress shall pass
no law abridging the free dom of speech”) yet be epi stem o lo gic ally
com plex in re ly ing on gen er al, tran scend ent ideas – as to, for ex -
ample, what it is that con sti tutes “speech”. So it is with hu man
rights in the EU. Their com plex ity de pends on their cul ture, which
de term ines how these pro vi sions are un der stood, but also there fore
in tro duces con test a tion into the concept of hu man rights, ren der -
ing them less than straight for ward to ap ply.

What hap pens when the autonomy of EU law runs into the cul -
ture and con test a tion of na tional hu man rights (espe cially when
the ma jor ity of cases in which the Charter fig ures have come by
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way of a pre lim in ary ref er ence from na tional courts)? Will the CJEU
even tu ally elab or ate a com plex “mar gin of ap pre ci ation” doc trine
(fol low ing, or dis tin guish ing it self, from the EC tHR) or evol u tion of
the “rule of reas on” it ap plied in the Cassis de Dijon (Case 120/78)
case? If not, will there be more cases like Weiss, or Ajos  – in which
the Dan ish Su preme Court re fused to fol low the CJEU on age dis -
crim in a tion?

But if this is to hap pen – i.e. if the CJEU is to con ceive a mar gin
of ap pre ci ation for EU Charter cases, where would le git im acy for
the elab or a tion of such a doc trine come from, given there ex ists no
ap par ent source in the Charter, and its de vel op ment in the ECHR is
in any case viewed with sus pi cion. Fur ther more, (still, 70 years on)
some what terse style of CJEU judg ments, ori gin ally mod elled on
those of the French Con seil d’Etat, is not par tic u larly pro duct ive of
sub stant ive dis cus sion of hu man rights case law. Es pe cially given
the re quire ment that judg ments must be un an im ous, which – for
bet ter or worse – ap pears to stifle cre ativ ity. CJEU judge ments,
even when deal ing with in tim ate hu man in terests, can be terse and
gnom ic.

So, the pro gnosis for the Charter may be am bigu ous. However,
to con clude – in 1977, the Eng lish Marx ist his tor i an, EP Thompson,
sur prised (and was os tra cized by) many by de scrib ing the rule of
law as “an un qual i fied hu man good”.  He did so, he wro te, be cause,
even if the rule of law op er ated as an ideo logy, it also op er ated to
re quire those gov ern ing to ac know ledge con straints on how they
gov erned, to ac know ledge “ef fect ive in hib i tions upon power and
the de fence of the cit izen from power’s all-in trus ive claim s”. Might
we say the same of the EU Charter? The EU Charter con tains the
es sence of a com mon lan guage, a cur rency that all can un der stand,
even if it is in ter preted in con sist ently and un sys tem at ic ally. It still
provides a means of im port ing mor al ity and eth ics into law, of
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hold ing power ac count able, the basis for sub stant ive justice – and
the EU is bet ter with it than without it.
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his chapter ar gues that the most in ter est ing as pect of the
Charter of Fun da mental Rights at the mo ment is its im pact on

rem ed ies in na tional law. Al most 15 years since its entry into for ce,
it is not un usual to meet do mestic law yers and judges who will
voice doubts as to whether the Charter really mat ters in prac tice.
Yet, through the right to an ef fect ive rem edy un der Art icle 47, the
Charter opens up   domestic law for new (or mod i fied) rem ed ies,
thus pla cing na tional pro ced ural autonomy un der strain.

The rel ev ance of the Charter

Many might ar gue that most (if not all) Mem ber State legal or ders
pro tect fun da mental rights at a con sti tu tional level and have also
in cor por ated vari ous in ter na tional hu man rights treat ies into their
legal sys tems. Hence, given that the Charter ap pears to be a mere
am al gam of ex ist ing do mestic and in ter na tional fun da mental
rights pro tec tions, where is its ad ded value?

This im pres sion would be wrong, however. Not only be cause
the Charter con tains a num ber of sub stant ive rights not found in
every do mestic legal or der (e.g. the right to the pro tec tion of per -
sonal data or the so cial and eco nomic rights – so far as they are not
mere prin ciples – found in Title IV), but cru cially be cause of the
rem ed ies as so ci ated with the Charter. Most not ably the right to an
ef fect ive rem edy found in Art icle 47 (1) CFR. This pro vi sion – as it
ap plies in do mestic law – is the fo cus of this chapter.

Let us briefly re call the ba sics: Ac cord ing to Art icle 51 (1) of the
Charter of Fun da mental Rights (C FR), the Charter ap plies to the EU
Mem ber States only when they are im ple ment ing Union law. We
have known since Åkerberg Fransson  (C‑617/10) that this means
that the Mem ber States are bound to com ply with the Charter
whenever they are act ing within the scope of EU law. In the words

T

Tobias Lock

33



of the EU’s Court of Justice (CJEU): “The ap plic ab il ity of European
Union law en tails ap plic ab il ity of the fun da mental rights guar an -
teed by the Charter”. In other words, whenever a Mem ber State is
either ap ply ing EU law or de vi at ing from an EU law ob lig a tion, that
meas ure must be Charter - com pli ant.

The path well-trod den: sub stant ive Charter rights

When it comes to the Charter and rem ed ies, it is worth dis tin guish -
ing between two broad groups of cases. The first con cerns Mem ber
State con duct within the scope of the Charter that vi ol ates one of
the sub stant ive rights of the Charter. E.g., a Mem ber State must not
re move an asylum seeker to an other Mem ber State, where the
asylum seeker would face a real risk of be ing sub jec ted to in hu man
or de grad ing treat ment in vi ol a tion of Art icle 4 CFR in that other
Mem ber State (see e.g. the case of N.S. and M.E., C-411/10 and C-
493/10). In such a case, the Charter comes with the bells and
whistles of EU law: it has dir ect ef fect and it has primacy over any
con flict ing na tional law (in clud ing the con sti tu tion), mean ing that
the lat ter must not be ap plied and that the Charter must be ap plied
in stead. This is a clear ad vant age of the Charter in re medial terms.
De pend ing on the pre cise status in na tional law of do mest ic ally
sourced fun da mental rights (in clud ing in ter na tional treat ies given
do mestic ef fect in the Mem ber State con cerned), and the lim its of
ju di cial re view, this ad vant age can be rel ev ant in prac tice (or not).

What fol lows is ba sic EU law and is be ing re called only for sake
of com plete ness. In a Mem ber State that does not per mit its courts
to ju di cially re view par lia ment ary le gis la tion, the primacy of EU
law means that they must non ethe less dis ap ply par lia ment ary le -
gis la tion if it con flicts with the Charter (ever since Costa v ENEL,
Case 6/64). In Mem ber States which limit such ju di cial re view of le-
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gis la tion to the con sti tu tional court (e.g. Italy or Ger many), the
primacy of the Charter means that all na tional courts may (and
must) dis ap ply such le gis la tion in case of a con flict with the
Charter (without be ing re quired to first ask the con sti tu tional court
as to that le gis la tion’s con sti tu tion al ity – Simmenthal,
Case  106/77). And where the of fend ing pro vi sion is con tained in
the con sti tu tion it self, the Charter still pre vails (Internationale
Handelsgesellschaft, Case 11/70).

The one to watch: the right to an e� ect ive rem edy un der the

Charter

The fo cus of this chapter is on the second group of cases, which
con cerns the right to an ef fect ive rem edy en shrined in Art icle 47
(1) CFR. Like all Charter rights, Art icle 47 CFR ap plies to the Mem -
ber States when they are im ple ment ing Union law. What makes
Art icle 47 CFR so in ter est ing is that it ap plies in all cases in which
a Mem ber State ap plies EU law. In that sense it dif fers from the
sub stant ive fun da mental rights con tained in the Charter, which
typ ic ally re quire a more clas sical fun da mental rights angle to the
case, e.g.: an EU meas ure re quir ing the stun ning of cer tain an im als
prior to slaughter may in ter fere with the free dom of re li gion
(Article 10 CFR) of Jews and Muslims (Centraal Is raël it isch Con sist -
orie van Bel gië and Others, C‑336/19); or a Mem ber State meas ure
re mov ing an EU cit izen from the state may in ter fere with their
right to fam ily life (Article 7 CFR); and so on.

By con trast, the right to an ef fect ive rem edy ap plies re gard less
of whether there is a vi ol a tion of a sub stant ive fun da mental right.
In other words, Art icle 47 CFR ap plies in all do mestic pro ceed ings
that deal with EU law, so that one could modify the CJEU’s above-
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quoted quip and say that the ap plic ab il ity of EU law en tails the ap -
plic ab il ity of Art icle 47 (1) CFR. Art icle 47 (1) is po ten tially far-
reach ing in that it may re quire na tional courts to make avail able
oth er wise un avail able rem ed ies. It there fore has the po ten tial of
re strict ing na tional pro ced ural autonomy to a much greater ex tent
than other Charter rights.

This is an im port ant de vel op ment ascrib able to the entry into
force of the Charter. The right to an ef fect ive rem edy found in
Article 47 (1) CFR par tially over laps with but should be dif fer en ti -
ated from the prin ciple of ef fect ive ness, which hitherto formed an
im port ant limit to na tional pro ced ural autonomy in EU
administrative law (go ing back to Rewe, Case 33/76). Ac cord ing to
that case law, in the ab sence of har mon iz a tion, “it is for the do -
mestic legal sys tem of each Mem ber State to des ig nate the courts
hav ing jur is dic tion and to de term ine the pro ced ural con di tions
gov ern ing ac tions at law in ten ded to en sure the pro tec tion of the
rights which cit izens have from the dir ect ef fect of [EU] law”
(Rewe). Na tional pro ced ural autonomy is sub ject to two lim its: the
prin ciple of equi val ence and the prin ciple of ef fect ive ness, both
rooted in the duty of loyal co oper a tion un der Art icle 4 (3) TFEU.

Given their dif fer ent roots, the right to an ef fect ive rem edy
should not be equated with the prin ciple of ef fect ive ness (on this
see e.g. Widdershoven ), but seen as a sep ar ate limit on na tional
pro ced ural autonomy. This is par tic u larly ap par ent when it comes
to rem ed ies. Where the prin ciple of ef fect ive ness and rem ed ies are
con cerned, the CJEU tra di tion ally ten ded to tread with cau tion.

While there were in stances in which the prin ciple of ef fect ive -
ness was suc cess fully in voked to chal lenge the non-ex ist ence (or
non-avail ab il ity) of a rem edy, it was gen er ally con sidered ex cep -
tion al: the most fam ous ex ample was prob ably Factortame II (C-
213/89) where the CJEU held that the prin ciple of ef fect ive ness
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meant that a na tional court had to or der a rem edy that or din ar ily
ex is ted in do mestic law (in terim re lief) and dis ap ply a na tional rule
which ex cluded the avail ab il ity of that rem edy in cer tain cases
(here: against the Crown (the state).

Con trast this with an other fam ous case: in von Colson and
Kamann (Case 14/83), the Court held that an ex ist ing rem edy in do -
mestic law was not suf fi ciently ef fect ive for the Mem ber State to be
in com pli ance with its ob lig a tions un der an EU Dir ect ive for it
lacked de terrent ef fect. However, hav ing said this, the Court left it
to the Mem ber State’s le gis lature to de term ine the ap pro pri ate
rem edy. In other words, this find ing did not af fect the im me di ate
out come of the case.  

The case law on Art icle 47 (1) CFR and rem ed ies sug gests that
the right to an ef fect ive rem edy has given the CJEU an ad di tional
tool to strengthen the en force ment of EU law in the do mestic
courts. On the basis of Art icle 47 (1) CFR, the CJEU has shown a
greater will ing ness than pre vi ously to in ter fere with na tional pro -
ced ural rules that ob struct the ef fect ive en force ment of EU law. The
fol low ing four short ex amples il lus trate this.

Four ex amples of how the right to an e� ect ive rem edy op er ates

In Braathens Re gional Aviation  (C‑30/19), the ques tion arose
whether the Swedish trans pos i tion of the Race Equal ity Dir ect ive
(Dir ect ive 2000/43/EC) com plied with Art icle 47 (1) CFR. In that
case an air line pas sen ger had been the vic tim of race dis crim in a -
tion. The air line agreed to pay com pens a tion to the pas sen ger,
however, without re cog nising that dis crim in a tion had oc curred. Ac -
cord ing to Swedish law, all the na tional court could do in such a
case was to award the com pens a tion. It was un able to form ally re -
cord that the pas sen ger had been sub jec ted to dis crim in a tion. The
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CJEU held that this lim it a tion was in com pat ible with the Dir ect ive
read in light of the right to an ef fect ive rem edy (even though the
Dir ect ive did not ex pressly re quire such re cog ni tion to be made).
As a con sequence, the na tional court was asked to dis ap ply the na -
tional rule of civil pro ced ure, which al lows the court to de liver a
judg ment based on the ac qui es cence alone without an ex press re -
cog ni tion of dis crim in a tion.

While the CJEU was at pains to re it er ate that “EU law does not
as a gen eral rule re quire Mem ber States to cre ate be fore their na -
tional courts rem ed ies to en sure the pro tec tion of rights that
parties de rive from EU law other than those es tab lished by na tional
law”, it non ethe less ap pears to have gone out of its way to en sure
that the rem edy of a formal re cog ni tion of dis crim in a tion would be
avail able to the claimant. To achieve this the Court seems to have
ad op ted an un der stand ing of the rel ev ant Swedish civil pro ced ural
rules to gen er ally re quire a re cog ni tion that dis crim in a tion had
occurred – without spe cify ing this any fur ther, pre sum ably on the
un der stand ing that or din ar ily com pens a tion is awar ded after dis -
crim in a tion has been es tab lished by the na tional court fol low ing a
trial – and that the agree ment to pay com pens a tion (which then
did not in volve a fur ther formal re cog ni tion of dis crim in a tion) was
the ex cep tion. This al lowed it to or der that par tic u lar rule of
Swedish pro ced ural law should be dis ap plied.

The CJEU thus tech nic ally fol lowed in the foot steps of
Factortame but was os tens ibly gen er ous in its in ter pret a tion of how
do mestic law in Sweden op er ates in or der to jus tify its re quest for a
de clar a tion whilst stay ing on the firm ground of EU law primacy.
The CJEU’s rul ing also marked a re l at ively far-reach ing
incursion into Swedish civil pro ced ure, which is gov erned by the
prin ciple of party autonomy – at least this is what the judges of the
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Swedish Su preme Court re marked after hav ing re ceived the case
back from the CJEU (as poin ted out by Wall er mann Ghavanini ).

In a sim ilar way, the Court held in the case of Fuß  (C-243/09)
that Art icle 47 (1) CFR pre ven ted an in ter pret a tion of the Work ing
Time Dir ect ive (Dir ect ive 2003/88/EC) that would al low an em -
ployer to trans fer an em ployee to a new job in re sponse to that em -
ploy ee’s re quest for the em ployer to com ply with the re quire ments
of the Work ing Time Dir ect ive. Do mestic law did not con tain a
rem edy against such re prisal meas ures. Even though the worker in
ques tion did not suf fer a quan ti fi able det ri ment – he was still
employed and paid his salary  – this was in com pat ible with Art icle
47 (1) CFR since “[f]ear of such a re prisal meas ure, where no legal
rem edy is avail able against it, might de ter work ers who con sidered
them selves the vic tims of a meas ure taken by their em ployer from
pur su ing their claims by ju di cial pro cess, and would con sequently
be li able ser i ously to jeop ard ise im ple ment a tion of the aim pur -
sued by the dir ect ive”. The res ol u tion in tech nical terms again fol -
lowed the doc trine of primacy in that the CJEU ordered the na -
tional court to dis ap ply na tional rules which en abled the trans fer
of the worker on the ground that the worker has re ques ted com pli -
ance with the Work ing Time Dir ect ive.

In Egenberger  (C‑414/16), the Court held severe re stric tions to
ju di cially re view the “religious ethos ex cep tion” con tained in
Article 4 (2) of Dir ect ive 2000/78 to be con trary to Art icles 21 and
47 (1) CFR. Ger man law de creed that the ques tion whether a church
or other re li gious or gan isa tion could re fuse to em ploy a per son on
the basis that that “per son’s re li gion or be lief con sti tute a genu ine,
le git im ate and jus ti fied oc cu pa tional re quire ment” could only be
re viewed as to whether it was plaus ible on the basis of the church’s
self- per cep tion. Again, the na tional court was asked to dis ap ply
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that lim it ing na tional pro vi sion in or der to give ef fect to Art icles 21
and 47 (1) CFR.

In the re cent case of KL v X (C‑715/20), the CJEU went one step
fur ther. The case con cerned the (un der Pol ish law en tirely law ful)
ter min a tion of a fixed term em ploy ment con tract. Ac cord ing to
Pol ish law the employer was un der no ob lig a tion to give reas ons for
the ter min a tion, whereas such an ob lig a tion ex is ted where an em -
ployer ter min ates a con tract of in defi n ite dur a tion. The Court con -
sidered this to be con trary to Clause 4 of the Frame work Agree ment
on fixed term work, which is given ef fect in EU law by Dir ect ive
1999/70. The prob lem, however, was that the em ploy ment dis pute
at is sue was with a private em ploy er, so that – ac cord ing to long-
stand ing case law of the CJEU – the Dir ect ive could not be ac cor ded
dir ect ef fect (most re cently con firmed in Thelen
Technopark, C‑715/20). This dif fer en ti ates the case from Fuß, where
the Court was able to in voke the Work ing Time Dir ect ive in ter -
preted in light of Art icle 47 (1) CFR dir ectly.

The Court found a way out of this us ing the fam ous Mangold-
line of case law (C-144/04) (to which Egenberger also be long s). In
that line of cases the Court man aged to cir cum vent the lim it a tions
of the no ho ri zontal dir ect ef fect doc trine by ap ply ing an identical
pro vi sion of primary law in stead. E.g., in Mangold, the right to non-
dis crim in a tion on the basis of age in Dir ect ive 2000/78 was also
found to ex ist as a gen eral prin ciple of EU law (now Art icle 21 CFR),
al low ing the Court to ap ply the gen eral prin ciple in stead of the
Dir ect ive. In KL v X, the Court went a step fur ther than in Mangold
or Egenberger in that it re lied solely on Art icle 47 CFR (and not on
one of the sub stant ive rights in the CFR) to achieve the goal of ask -
ing the na tional court to dis ap ply the of fend ing na tional le gis la -
tion.
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In a nut shell, the reas on ing was the fol low ing. When ad opt ing
its laws on fixed term con tracts, Po land was im ple ment ing Union
law, so the Charter ap plies “and must there fore en sure com pli ance,
inter alia, with the right to an ef fect ive rem edy en shrined in
Article 47 of the Charter”. By not for cing the em ployer to di vulge
the reas ons for a dis missal, the na tional le gis la tion at is sue de -
prives the em ployee of im port ant in form a tion, which the em ployee
might need to as sess “be fore hand whether he or she should bring
legal pro ceed ings against the de cision ter min at ing his or her em -
ploy ment con tract”. Thus, the of fend ing na tional le gis la tion had to
be dis ap plied. The con sequences of this de cision are po ten tially
far-reach ing. First, it con firms that Art icle 47 CFR ap plies in all
cases in which EU law ap plies. Moreover, it might mean that Art icle
47 CFR could be in voked against any na tional pro ced ural lim it a tion
to rights con tained in a Dir ect ive, even in ho ri zontal cases. Fi nally,
it un couples the Mangold construction from the need to find a sub -
stant ive right in the Charter mir ror ing the right in the Dir ect ive.
This in turn might help to blur the dis tinc tion between rights and
prin ciples in the Charter.

Con clud ing re marks: from e� ect ive ness to an e� ect ive rem edy

These de cisions – which rep res ent a small se lec tion of Art icle 47
cases – sug gest that na tional pro ced ural autonomy is un der greater
con straint from Art icle 47 (1) CFR than it was from the prin ciples
of ef fect ive ness and equi val ence. While the CJEU makes a clear at -
tempt at stay ing within tra di tional doc trinal bound ar ies, it at the
same time ap pears to be stricter and thus more pre script ive than
pre vi ously when it comes to de fi cien cies of na tional pro ced ural
law. The de cision in KL v X in par tic u lar sug gests that the full po -
ten tial of Art icle 47 CFR is yet to be de ployed. Art icle 47 (1) CFR
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there fore re mains at the front line of the de vel op ment of the
Charter and is the Charter pro vi sion to watch.

 

This chapter is partly based on a forth com ing re port on the “EU
Charter of Fun da mental Rights and the Wind sor Frame work” com mis -
sioned by the North ern Ire land Hu man Rights Com mis sion co-au -
thored with El eni Frantziou and Anurag Deb. Thanks are due to El eni
Frantziou for her com ments on an earlier draft. All er rors or in ac -
curacies are, of course, my own.
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he three seem ingly trivial ob ser va tions that fol low in form
three sub stant ive pro pos als re gard ing the pro tec tion of fun da -

mental rights within the EU. To ef fect ively ad dress the chal lenges
faced by na tional con sti tu tional courts and the Court of Justice, it is
es sen tial to lever age ex ist ing pro ced ural tools within do mestic
legal sys tems. While fo cus ing primar ily on re cent trends in Italian
con sti tu tional case law, these in sights may res on ate across vari ous
jur is dic tions in the EU. The sug ges ted ap proach will en sure the
direct effect of EU law, up hold its primacy, and provide ro bust pro -
tec tion of fun da mental rights across both do mestic and European
legal frame works. Ad di tion ally, ex pand ing the ap plic ab il ity of these
ver sat ile tools and con sid er ing a struc tural re vi sion of the ju di cial
bod ies within the Union and its Mem ber States may fa cil it ate the
cre ation of hy brid en tit ies that could col lab or at ively ad dress ma jor
is sues, thereby steer ing con sti tu tional de vel op ments in the EU.

The �rst tru ism – the driv ing role of the apex courts

The first trivial state ment is as fol lows: con sti tu tional courts have
played a driv ing role in de vel op ing and strength en ing
constitutional democracy in the European Uni on. The most strik -
ing ex ample of this role is the im petus that the case law of na tional
con sti tu tional courts has provided for the Union to have a Par lia -
ment dir ectly elec ted by cit izens and for the European legal sys tem
to have a Charter of Fun da mental Rights (Solange and Frontini).

T
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The second tru ism – EU demo cracy and its im pact on na tional

de cision- mak ing power

The second trivial state ment is that these chal lenges, oc ca sion ally
taken up with suc cess by polit ical bod ies, have then gen er ated new
ones: on the front of demo cratic le git im acy, the elect ab il ity of the
European Par lia ment has un der stand ably gen er ated in creas ing
pres sure for that body to be given more in cis ive powers in the
decision-making pro cess. In turn, this has gen er ated con cern
among the guard i ans of na tional demo cracy about the ex cess ive
erosion of the de cision- mak ing mar gins of na tional par lia ments
(Maastricht and Liss a bon). On the front of fun da mental rights pro -
tec tion, the pro vi sion of bill of rights in the European legal sys tem
has nat ur ally gen er ated in creas ing fric tion between ju di cial cir -
cuits. Which fun da mental rights are to be pro tec ted? How much to
pro tect one right at the ex pense of the oth er? And above all: who
does what?

The third tru ism – the un friendly change of tone vis-à-vis the

Court of Justice

This in fla tion ary pro cess (Avbelj ) in the cir cuits of con sti tu tional
rights pro tec tion has now be come a topos of con sti tu tional lit er at -
ure. In the face of these new chal lenges – this is my third and fi nal
trivial state ment – it is known that sev eral con sti tu tional courts
have changed their ap proach in deal ing with the Court of Justice of
the European Uni on. For at least a dec ade now, there has been an
in creas ingly ag gress ive use of the no tion of con sti tu tional iden tity,
es pe cially by apex courts in Cent ral and East ern Europe. Even

1
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among the found ing Mem ber States, where the pro cess of European
in teg ra tion tra di tion ally en joys broad polit ical and pub lic sup port
(how un crit ical that sup port is, is an other mat ter), there has been a
shift in con sti tu tional jur is pru dence, with an in creas ingly
europarechtsunfreundlich approach. This change in ap proach
emerges, in par tic u lar, in cases where there is com pet i tion between
constitutional and European sources in the pro tec tion of the same
con sti tu tional rights.

Re- cent ral ising the dia logue

For sev eral years, there has been a tend ency for con sti tu tional
courts to re- cent ral ize the dia logue with the Court of Justice. The
Italian Con sti tu tional Court has made this shift in per spect ive ex -
pli cit since 2017 (Tega ). Through an obiter dictum, the Court stated
that in cases of “double pre lim in ary rul ing” (when a law is sus pec -
ted of be ing in con flict with both the Con sti tu tion and the Charter
of Fun da mental Rights of the European Uni on), it was no longer
ne ces sary to go to Lux em bourg first, and then to the na tional Con -
sti tu tional Court (see on this de vel op ment and its suc cess ive fine- -
tun ing Scarcello ). This jur is pru dence has since been con firmed
and re fined sev eral times (espe cially ex clud ing that the judge is ob -
liged to go to Rome be fore Lux em bourg, see or ders no. 216   and
217  of 2021: the judge can but does not have to go to the Con sti tu -
tional Court first), and it can now be said to be con stant jur is pru -
dence (see, lately, judg ment n. 1 of 2025 and n. 181 of 2024).

In the face of this trend, the re ac tion of the Court of Justice has
not al ways been crys tal clear. The Court has re it er ated its clas sic
jur is pru dence on primacy and dir ect ef fect. However, it has also
allowed some open ness to these sig nals com ing from na tional con -
sti tu tional courts. These open ings have ma ter i al ized both in some
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re treats on the mer its (one thinks of the CJEU Taricco case, (C-
105/14), the Italian Con sti tu tional Court referral  and CJEU M.A.S.
M.B. (C-42/17) second- thought s), and in meth od, al low ing that in
cases where a char ac ter istic fea ture of a spe cific con sti tu tional tra -
di tion of a Mem ber State is at stake, it is up to the apex courts of
that State to in ter pret the con tent of the na tional con sti tu tional
spe cificity (RS, (C-430/21), re it er ated, very re cently, in
Energotehnica, (C-792/22)). It will then be up to the Court of Justice
to draw the con sequences in terms of the ap plic a tion of European
Union law, while the fun da mental prin ciples that mark the traits of
the con sti tu tional iden tity of the European Union it self can not give
way to ab us ive and un con sti tu tional in ter pret a tions of na tional
con sti tu tional tra di tions.

Since 2009, in sum mary, it is in ev it able that the jur id i fic a tion
and ju di cial iz a tion of the Charter of Fun da mental Rights of the
European Union has led to a pro gress ive in crease in op por tun it ies
for con front a tion, over lap, and fric tion with the jur is pru dence of
na tional con sti tu tional courts. Dif fer ent in ter pret a tions have been
given of this trend. Some have con sidered it the un mask ing of the
legal and, be fore that, lo gical im possib il ity of con sti tu tional plur al -
ism (Kele men and Pech ); oth ers have con sidered that con flicts are
physiolo gical in the po lem ical spirit of European con sti tu tional law
(Martinico ). Of ten, it has been hoped, as a pre vent ive rem edy to
pos sible con flic tual de gen er a tions, that a dia lo gical ap proach is ne -
ces sary (Cartabia ).

Us ing na tional con sti tu tional lever ages for EU law

If we want to go bey ond mere ab stract spec u la tion and the world of
good in ten tions, it is ne ces sary to identify tools to make this
hope- for- dia logue more ef fi cient from the per spect ive of
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protecting fundamental rights and the found ing prin ciples of con -
sti tu tion al ism. A sig ni fic ant ad vance ment ne ces sary for en sur ing
the ef fect ive pro tec tion of fun da mental rights within the EU is a
more ro bust role for the Court of Justice in as sess ing the valid ity of
EU sec ond ary law.

Ad di tion ally, an im port ant con sid er a tion is the in teg ra tion of
con sti tu tional re view mech an isms that eval u ate the com pat ib il ity
of na tional le gis la tion with European Union law. Given that the
ma jor ity of na tional con sti tu tions in clude pro vi sions man dat ing
re spect for EU law, European Union law can serve as a valid cri -
terion for as sess ing the con sti tu tional le git im acy of na tional laws
in most Mem ber States. Con sequently, rul ings by na tional con sti tu -
tional courts could provide more ef fect ive guid ance for judges and
pub lic ad min is tra tion in up hold ing com pli ance with European
Union law.

The goat, the cab bage, and the wolf

However, it is cer tainly not pos sible to re turn to re la tions between
do mestic law and European Union law that date back to schemes of
50 years ago, when en sur ing the primacy of European Union law re -
quired nav ig at ing the rul ings of con sti tu tional courts. To re con cile
the goat, the cab bage, and the wolf, it is es sen tial to seek un con -
ven tional solu tions within the frame work of ex ist ing law. To this
end, the pro ced ural tools that already ex ist in the Mem ber States
could be ad ap ted to en sure both the prin ciple of the primacy of law
and dir ect ef fect.

In Ita ly, a prom ising pro ced ural tool has been in tro duced as a
civil rem edy to ad dress spe cific cases of dis crim in a tion. Con cern ing
this rem edy, the re cent case may be in struct ive (see Judg ment No.
15 of 2024 ). The cases per tained the re quire ments for cer ti fy ing10
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the non-own er ship of other res id en tial prop erty (this was a
prerequisite in or der to ac cess a first home owner or ten ant grant).
Ac cord ing to the chal lenged reg u la tion, non-EU cit izens had to
sub mit doc u ment a tion es tab lish ing that no mem ber of the fam ily
unit owns any res id en tial hous ing in their coun try of ori gin or in
the coun try of pre vi ous res id ence fol low ing pro ced ures that dif fer
from those ap plic able to Italian and EU cit izens.

In the spe cific case ad dressed through this an ti -dis crim in at ory
civil ac tion, the com mon judge ini tially chose to dis ap ply the law
and reg u la tions that guided the ad min is tra tion in a man ner in com -
pat ible with Union law. This ap proach en sured the dir ect ef fect of
the European norm, grant ing the in di vidual ap plic ant what they
were en titled to un der EU law. However, the flex ib il ity of this pro -
ced ural tool al lowed the judge to ex tend their in flu ence bey ond the
in di vidual case.

Un der this unique an ti -dis crim in at ory ac tion, the judge can in -
struct the pub lic ad min is tra tion to de velop a plan to elim in ate the
es tab lished dis crim in a tion. Given that this dis crim in a tion
stemmed from the ap plic a tion of the law, the judge did not simply
or der the ad min is tra tion to dis ap ply the law – which they could
have done in strict legal terms – but in stead re ferred the mat ter to
the Con sti tu tional Court, re quest ing to de clare it un con sti tu tion al.
This re quest was promptly gran ted, ef fect ively re mov ing the source
of dis crim in at ory ef fects from do mestic le gis la tion and
permanently resolving the con flict with Union law.

Thus, the ver sat il ity of the “t wo-speed” pro ced ural tool,
exemplified by the an ti -dis crim in at ory ac tion above, en abled the
pro tec tion of both the in terests as so ci ated with dir ect ef fect and
those linked to the primacy of Union law.
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New chal lenges, new tools

The legal sys tem does not al ways have such tools. Where they do
not ex ist, it would be ap pro pri ate to in tro duce them. Just as it
would be ap pro pri ate to in tro duce even more ar tic u lated tools to
fa cil it ate a formal ju di cial in ter ac tion between the Court of Justice
and na tional con sti tu tional courts whenever use ful ele ments for
de cisions can be drawn from that con front a tion. This could take
the form of a “sum mons” is sued by the CJEU to na tional con sti tu -
tional courts, an amicus curiae system al low ing these courts to file
briefs to the CJEU, or even a more de veloped ju di cial frame work
fea tur ing a hy brid ju di ciary com posed of mem bers from both the
Court of Justice and na tional con sti tu tional courts. Such a sys tem
would en able the re fer ral of is sues of par tic u lar sig ni fic ance for the
de vel op ment of the European con sti tu tional or der. These are struc -
tural in nov a tions that have been dis cussed by the legal schol ar ship
(e.g. Weiler and Haltern  and Lindseth ) for some time now, and
they seem even more ne ces sary today than when they were first
pro posed.

It is ob vi ous to every one that both the Court of Justice and na -
tional con sti tu tional courts are fa cing en tirely new chal lenges,
partly gen er ated by their own ac tions. Ac cord ingly, new chal lenges
some times re quire equip ping our legal sys tem with new tools.
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n light of the in creas ingly es tab lished autonom ous European
con sti tu tional leg al ity, na tional con sti tu tional courts are now

com pelled to re con sider their roles. Through a pro gress ive ex pan -
sion of its dir ect ap plic ab il ity by na tional or din ary judges, the
Charter of Fun da mental Rights risks fos ter ing the mar gin al iz a tion
of na tional con sti tu tional courts. To ad dress this chal lenge, and to
con tinue their task of resolv ing the ten sions between legal and
con sti tu tional leg al ity, they must in clude the European con sti tu -
tional leg al ity in their scope. To this end, however, the old bal ances
es tab lished in Italy and Ger many in the 1980s are no longer
adequate. I ar gue that the solu tion lies in a highly dif fer en ti ated
con sol id a tion of con sti tu tional leg al it ies that in teg rates and em -
braces the unique roles of na tional con sti tu tional courts in their
respective sys tems of ad ju dic a tion.

The Charter of Fun da mental Rights and the cent ral ized ju di cial

re view of le gis la tion: a tense re la tion ship

Given the legal status of the Charter, na tional con sti tu tional courts
must be equipped, on one hand, to safe guard the norm at ive force of
na tional con sti tu tions and, on the other hand, to as sert their role
as courts of European fun da mental rights. In re la tion to these
goals, within the broader pro cess of con sti tu tion al iz ing the Uni on’s
legal sys tem, the tra di tional struc tures that have been con sol id at -
ing since the 1980s now seem in ad equate.

This ex plains the re ac tion of some con sti tu tional courts, start -
ing in 2012 , to the risk of marginalization  by the EU legal or der.
Ini tially, the is sue arose with the re cog ni tion of the EU Charter of
Fun da mental Rights as hav ing the same legal value as the Treat ies.
This was fur ther in tens i fied by the Court of Justice’s in ter pret a tion
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of Art icles 51 and 53 of the Charter, par tic u larly fol low ing
the Åkerberg Fransson  (C-617/10) and Melloni  (C-399/11) cases. In
this con text, to com pre hend the most re cent de vel op ments, it is es -
sen tial to con sider, from a com par at ive per spect ive, the pro ced ural
tools that char ac ter ize each legal sys tem and dif fer en ti ate the vari -
ous cent ral ized sys tems of con sti tu tional justice.

In Italian con sti tu tional lit er at ure, the dis cus sion sur round ing
the ten sion between legal leg al ity and con sti tu tional leg al ity is a
well-es tab lished top ic. Today, this de bate can be par tic u larly pro -
duct ive when viewed in light of the trans form a tion brought about
by the in tro duc tion of the Charter. After World War II, ri gid con sti -
tu tions filled with prin ciple- based norms sig ni fic antly re shaped the
tra di tional 19th cen tury con cep tion of the rule of law. The im pact
of a writ ten con sti tu tion, safe guarded by a con sti tu tional court, has
altered the prin ciple of formal leg al ity, ne ces sit at ing to re think the
very nature of fun da mental rights. These rights are now viewed not
only as lim its on pub lic au thor it ies’ ac tions but also as driv ing
norms whose real iz a tion is es sen tial in the con sti tu tion al iz a tion of
the legal sys tem. Con sti tu tional leg al ity, there fore, re mains in a
con tinu ous state of ten sion with legal leg al ity, since the full im ple -
ment a tion of the con sti tu tional text is an on go ing pro cess that can
never be con sidered fully com plete.

From this per spect ive, ju di cial re view of le gis la tion be comes a
cru cial tool for man aging the ten sion between these two forms of
leg al ity and serves as a priv ileged mech an ism for the or din ary
legislator. Al low ing or din ary judges to dir ectly ap ply European
con sti tu tional prin ciples through the Charter could be seen as a
threat to this prerog at ive, im pos ing on them the re spons ib il ity of
managing and resolv ing that ten sion as if they were func tion ing
within a de cent ral ized sys tem of ju di cial re view. This ap proach
sug gests a sub stitutive ef fect of European con sti tu tional leg al ity
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over na tional con sti tu tional leg al ity. As a res ult, it be comes im per -
at ive to es tab lish a new equi lib rium in which na tional con sti tu -
tional courts can play an act ive role in ad dress ing the ten sion
between con sti tu tional leg al ity and legal leg al ity. Con sti tu tional
courts must be able to con tinue play ing their role in con struct ing
the unity of di verse leg al it ies, among which European con sti tu -
tional leg al ity must now be in cluded.

Con sti tu tional and legal leg al ity within a cent ral ized ju di cial

re view sys tem: prac tical im plic a tions

In the land mark case McCulloch v. Maryland , Chief Justice
Marshall, ar tic u lat ing his guid ing prin ciple for con sti tu tional in ter -
pret a tion, fam ously re minded us that “we must never for get that it
is a Con sti tu tion we are ex pound ing”. In that con text, con sti tu -
tional le git im acy re view is de cent ral ized. As is well known, this
means that any judge can de term ine the un con sti tu tion al ity of a
fed eral law and de cide not to ap ply it to the case they have to solve.
As a con sequence, the re la tion ship between con sti tu tional leg al ity
and legal leg al ity is re solved so that the con sti tu tional text can be
fully ap plied by or din ary judges, not only to as sess the un con sti tu -
tion al ity of stat utes, but also to guide their ap plic a tion in prac tice.

In con tin ental Europe, this solu tion – known and de bated since
the 19th cen tury – has been firmly re jec ted. At that time, on the
one hand, the concept of the Con sti tu tion as para mount law re -
mains con ten tious. On the oth er, the cre ation of a genu ine con sti -
tu tional leg al ity re quires ac know ledging both the norm at ive force
and the primacy of con sti tu tions. This pro cess cul min ated after
World War II with the es tab lish ment of cent ral ized re view
mechanisms, in spired by Kelsen, which serve as ju di cial safe guards
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for con sti tu tions. These con sti tu tions, however, em body rich sets of
val ues, and thus, since then, in Europe, con sti tu tional leg al ity does
not merely re flect the com ple tion of the 19th cen tury no tion of the
rule of law. Over time, the role of the con sti tu tional judge has ex -
pan ded bey ond merely veri fy ing com pli ance with hier arch ical legal
prin ciples, as sum ing a primary role in pro tect ing and pro mot ing
the val ues em bod ied in con sti tu tions. As such, the ten sion between
con sti tu tional leg al ity and legal leg al ity is struc tural and can not be
defin it ively re solved.

In this frame work, however, re cog niz ing the norm at ive force of
con sti tu tions has en tailed ac know ledging that con sti tu tional prin -
ciples must be treated as ius quo utimur. Al though cent ral ized ju di -
cial re view is en trus ted to a spe cial ized court, this does not fully
en com pass the prac tical ap plic a tion of con sti tu tional prin ciples. A
fun da mental role re mains for the broader legal sys tem, start ing
with or din ary judges. It is not sur pris ing, there fore, that someone
has para phrased Carl Schmit t’s fam ous Diktum by sug gest ing that
the true sov er eign is the one who has the fi nal say on con sti tu -
tional in ter pret a tion (Püttner ). From this point of view, in Ger -
many, the Urteilsverfassungsbeschwerde (constitutional com plaint
pro ced ure against ju di cial de cisions) has over time po si tioned the
Ger man Fed eral Con sti tu tional Court (Bundes ver fas sungs gericht)
at the apex of con sti tu tional ad ju dic a tion, par tic u larly with re spect
to the in ter pret a tion and ap plic a tion of con sti tu tional prin ciples.
In con trast, in Ita ly, this has not oc curred, and a sig ni fic ant part of
the Con sti tu tion’s prac tical ap plic a tion es capes the Con sti tu tional
Court’s over sight.

This leads to a re flec tion on the char ac ter ist ics of cent ral ized
ju di cial re view of le gis la tion from a com par at ive per spect ive. In fa -
cing the emer gence of a European con sti tu tional leg al ity, even
minor dif fer ences between na tional sys tems may be come sig ni fic-
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ant. More spe cific ally, the cent ral ized struc ture of con sti tu tional
justice mod els does not, by it self, en sure that spe cial ized courts
func tion uni formly. No single model can be con sidered paradig -
mat ic. Con sequently, dif fer ent ap proaches to con struct ing the
unity of leg al ity emerge. Con sti tu tional leg al ity and legal leg al ity
can only in ter act in di verse ways, de pend ing on the de gree of pen -
et ra tion al lowed for the former and the scope of the con sti tu tional
court’s in ter ven tion to en sure uni form ap plic a tion, po ten tially
valid erga omnes.

Con sid er ing these points, it is es sen tial to as sess the re cent de -
vel op ments con cern ing the Charter of Fun da mental Rights of the
EU and the ne ces sity of in volving na tional con sti tu tional courts in
de fin ing the new unity of leg al ity in the European
Verfassungsgerichtsverbund. This might re quire re vis it ing cer tain
long-established ar range ments con cern ing the pro cess of con sti tu -
tion al iz a tion of Union law.

From the old bal ance to the risk of isol a tion of na tional con sti -

tu tional courts

These con sid er a tions shed a new light on the need to re think the
tra di tional struc tures that have de veloped over time, es pe cially
through the on go ing in ter ac tion between the Court of Justice, the
Italian Con sti tu tional Court, and the Ger man Fed eral Con sti tu -
tional Court.

The Charter of Fun da mental Rights, through a pro gress ive ex -
pan sion of its dir ect ap plic ab il ity by na tional or din ary judges, risks
fos ter ing the mar gin al iz a tion of na tional con sti tu tional courts. Its
abil ity to pro duce an ef fect sim ilar to incorporation , com pel ling
the or din ary judge not to ap ply do mestic law without re fer ring to
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the na tional con sti tu tional court, could thereby re place the norm -
at ive force of the na tional con sti tu tion with the European con sti tu -
tional leg al ity. However, to un der stand why the dis place ment ef fect
pro duced by the Charter op er ates dif fer ently in vari ous legal sys -
tems, it is es sen tial first to re con struct the old frame work of re la -
tion ships.

In par tic u lar, I refer to the doc trine es tab lished in Italy start ing
in 1984 with the Granital decision (Judg ment No. 170 of 1984 ), and
to the Trennungsthese  of the Ger man Fed eral Con sti tu tional Court.
The Granital decision im posed an ob lig a tion on or din ary judges to
dis ap ply do mestic law that con flicts with European reg u la tions,
ren der ing con sti tu tional le git im acy ques tions in ad miss ible when
Union law has dir ect ef fect (“Granital rule”). Mean while, the
Trennungsthese has al lowed the Ger man Fed eral Con sti tu tional
Court to gradu ally de velop the idea – based on the prin ciples of
Solange II , – that the Ba sic Law can not serve as a stand ard of re -
view in areas fully de term ined by Union law.

Des pite tak ing dif fer ent paths, and with the ex cep tion of is sues
re lated to con sti tu tional iden tity and ultra vires re views, these
premises have led to the gradual isol a tion of con sti tu tional judges
from mat ters con cern ing Union law in both coun tries. For a long
time, con sti tu tional courts tol er ated the re duc tion of their jur is dic -
tion, un der the as sump tion that Union law im pacted only a lim ited
num ber of areas. For ex ample, in the Frontini decision (Judg ment
No. 183 of 1973 ), cited in the Sondervotum (dissenting opin ion) of
Solange I , the Italian Con sti tu tional Court as ser ted the fol low ing:

“[T]he le gis lat ive com pet ence of the EEC bod ies is provided for in
Art icle 189 of the Treaty of Rome only with re gard to mat ters con -
cern ing eco nomic re la tions, that is, mat ters for which our Con sti -
tu tion does es tab lish a re ser va tion of law or a ref er ence to the
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law, but the pre cise and spe cific pro vi sions of the Treaty provide a
sure guar an tee, so much so that it ap pears dif fi cult even in the ab -
stract to en vis age the hy po thesis that a Com munity reg u la tion
could af fect mat ters of civil, eth ic al-so cial, or polit ical re la tions
with pro vi sions con trary to the Italian Constitution.” 
(cons. in dir. para. 9).

The isol a tion of the con sti tu tional judges has also fostered dis trust
of the pre lim in ary ref er ence pro ced ure, which seemed to risk sub -
or din at ing con sti tu tional jur is dic tion to the Court of Justice.
However, in both Italy and Ger many, there have been at tempts to
mit ig ate this trend. In Ita ly, one not able de vel op ment has been the
use of Union law without dir ect ef fect as an in ter me di ate stand ard
of re view (see, ie. Judg ment No. 263 of 2022  in the so-c alled
Lexitor case). Due to the use of Union law as an in ter me di ate stand -
ard, the Italian Con sti tu tional Court has long been able – des pite
some cri ti cism – to in ter vene in ap ply ing de riv at ive law by in val id -
at ing stat utes that, while not dir ectly sub ject to dis ap plic a tion
based solely on Union law (see Thelen Technopark (C-261/20)), are
nonetheless deemed un con sti tu tional for vi ol at ing Art icles 11 and
117, para graph 1, of the Italian Con sti tu tion. In Ger many, since
Solange II, it is sig ni fic ant that in di vidu als can file com plaints for
vi ol a tions of the right to a leg ally ap poin ted judge in cases where
the ob lig a tion to raise a pre lim in ary rul ing has not been prop erly
ful filled.

Today, however, this out come no longer seems sound. For some
time, Italian legal schol ars have cri ti cized the strict cor rel a tion
between dir ect ef fect and in ad miss ib il ity, while in Ger many there
has been an in tense de bate on the need to move bey ond Solange II
and the Trennungsthese. This de bate is largely driven by the re cog -
ni tion that the once seem ingly straight for ward bal ance can no
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longer ac com mod ate the in creas ing act iv ism of con sti tu tional
courts, as ex em pli fied by the case de cided in the Beschluss
Europäis cher Haft be fehl II .

Sim ilar prob lems, di� er ent paths: the need to strengthen an

in teg rated European con sti tu tional jur is dic tion

The strength of the Ger man Fed eral Con sti tu tional Court can be at -
trib uted to its con sist ent con sid er a tion of the re la tion ship with the
EU legal or der to en sure ad equate stand ards of pro tec tion. This
approach reflects the idea of ma ter ial in teg ra tion between con sti -
tu tional yard sticks. From this point of view, since the So lange II
decision, na tional val ues have played a cru cial role in shap ing com -
mon con sti tu tional tra di tions. In con trast, the Italian Con sti tu -
tional Court’s en gage ment with the EU legal or der has been marked
by a more formal con cep tion of the re la tion ship between legal sys -
tems, fo cus ing primar ily on resolv ing con flicts between legal
norms.

Today, as the need to in teg rate stand ards be comes in creas ingly
ap par ent, this his tor ical di ver gence in ap proaches is highly sig ni -
fic ant. The chal lenge of con struct ing a European jur is dic tion in the
area of fun da mental rights should hinge on the bal ance between
European con sti tu tional leg al ity, na tional con sti tu tional leg al ity,
and legal leg al ity. The abil ity to bring about this bal ance, nev er the -
less, de pends largely on the pro ced ural role that na tional con sti tu -
tional courts are af forded, par tic u larly re gard ing the modes of ac -
cess and the scope of their con sti tu tional jur is dic tion. For ex ample,
in Ger many, a dis tinct and autonom ous Grundrechtsgerichtsbarkeit
exists, which al lows for com pre hens ive con trol over the sub stant ive
con sti tu tional ap plic a tion of law. In con trast, in Ita ly, the jur is dic-
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tion over fun da mental rights of the Con sti tu tional Court is en tirely
sub sumed within the re view of the con sti tu tional le git im acy of
stat ute laws or acts with the force of law.

These sys temic dif fer ences must ne ces sar ily be taken into ac -
count when one aims to con struct a European con sti tu tional jur is -
dic tion that in cludes na tional con sti tu tional judges. It should be
noted that it is im possible to es tab lish a one-s ize-fit s-all rule that
ap plies to all cent ral ized con sti tu tional judges. Given these two
dis tinct ex per i ences, it is evid ent that the pro cess of in teg rat ing
European con sti tu tional leg al ity with na tional con sti tu tional leg al -
ity can not op er ate through identical mech an isms. From this point
of view, the Court of Justice seems to be cog niz ant of the unique
char ac ter ist ics of dif fer ent legal sys tems, even though, since
Åkerberg Fransson and Melloni, it has ap peared par tic u larly fo cused
on es tab lish ing a dia logue with the Ger man Fed eral Con sti tu tional
Court. The so-c alled “Melloni-limits” are em blem atic of this ap -
proach, as they re flect both an ac cept ance and mod er a tion of the
prin ciple that re course to na tional stand ards is per miss ible only if
the area is par tially de term ined, while also present ing a sig ni fic ant
chal lenge to the so-c alled Trennungsthese. Then, in three de cisions
from 2019, in clud ing Pelham GmbH (C-476/17), which pre ceded the
turn ing point es tab lished with the Right to be For got ten I  and II ,
the Ger man frame work has been ex pli citly de scribed by the re fer -
ring court and, un der cer tain con di tions, en dorsed by the Court of
Justice.

In Ita ly, over com ing the isol a tion of the Italian Con sti tu tional
Court proves chal len ging due to the ne ces sity of mov ing away from
the older jur is pru dence on “dual pre lim in ar ity” (doppia
pregiudizialità) and, then, to cor rect the “Granital rule”. The risk
here lies in po ten tially set ting off a pro cess that could re vert the
mod er a tion es tab lished in Granital back to the prin ciples of Judg-
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ment No. 232 of 1975 , which cul min ated in the Simmenthal
decision (C-106/77). Since Melki (C-188/10), however, it has be come
in creas ingly clear that, un der cer tain con di tions, the Court of
Justice does not con sider it prob lem atic for or din ary judges to act
first by re fer ring a case to the con sti tu tional court. The open ness
to ward the Italian Con sti tu tional Court is par tic u larly no tice able in
the O.D. ruling (C-350/20), where the Court of Justice, fol low ing a
re fer ral from the Con sti tu tional Court, high lighted the spe cific fea -
tures of the Italian con sti tu tional pro cess, jus ti fy ing why it con -
sidered the pro ced ure ad miss ible.

Con clu sion

The the or et ical ac cept ance of Parallelanwendbarkeit of fun da -
mental rights cata logues, along with the prac tice of us ing the
Charter as a yard stick against the spe cial ized courts’ rul ings, as
seen in Ger many, presents a sig ni fic ant chal lenge. Sim il arly, the
Italian Con sti tu tional Court’s use of the Charter as an in ter me di ate
stand ard for as sess ing the valid ity of stat utes, even when Union
law has dir ect ef fect, as es tab lished in Judg ment No. 269 of 2017 ,
adds to this com plex ity. The chal lenge lies in the gradual
construction of proper ma ter ial in teg ra tion between dif fer ent con -
sti tu tional stand ards.

It is cru cial to es tab lish a dia logue that seeks to op tim ize the
in teg rated level of rights pro tec tion across Europe without un der -
min ing the pro gress already achieved or ques tion ing the prin ciples
of dir ect ef fect and primacy. This dia logue should fo cus on the sub -
stance of pro tec tion while be ing mind ful of the risks of a po ten tial
“pat ri ation” of the Charter, which could di min ish its norm at ive
value. This dia logue, which strikes at the core of the tra di tional role
of con sti tu tional courts in bal an cing con sti tu tional leg al ity with
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legal leg al ity, should in volve con sti tu tional courts and take into ac -
count their polit ical sens it iv ity in deal ing with con sti tu tional prin -
ciples and val ues.

In light of this, it seems that this new con sti tu tional leg al ity
presents a dis tinct chal lenge to the European Verfassungs-
gerichtsverbund. How con sti tu tional courts can en gage in this pro -
cess will de pend on the na tional pro ced ural rules and the prac tical
func tion ing of con sti tu tional ad ju dic a tion sys tems. The role of
these courts must be clearly con sidered to en sure that the mul tiple
and di verse val ues safe guarded by na tional con sti tu tions, which
un der pin so cial co ex ist ence, are not over looked. One should not
fear that ex ist ing ar range ments will change or that cur rent bal -
ances will shift dra mat ic ally. Con versely, it must be con sidered that
even though no sin gu lar con sti tu tional text ex ists at the European
level, the pro vi sions in ques tion have a ma ter i ally con sti tu tional
nature. As Chief Justice Mar shall once warned, this re cog ni tion is
es sen tial for un der stand ing their sig ni fic ance. This is why, in
Europe, it is not feas ible to merely al low a gen eral sub stitutive ef -
fect linked to the power of or din ary judges to dis ap ply stat ute laws,
ig nor ing the role of con sti tu tional courts in build ing the unity of
leg al ity.

In the com ing years, it will be up to the Court of Justice, in
cooperation with na tional judges, to de velop a dif fer en ti ated ap -
proach to European con sti tu tional jur is dic tion. This ap proach must
in teg rate na tional con sti tu tional courts while con sid er ing the
procedural particularities of each sys tem of con sti tu tional ad ju dic -
a tion.
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Squeez ing the EU Charter Between the Floor and the Ceil ing
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he role of the EU Charter in dis putes con cern ing fun da mental
rights stand ards between the EU and Mem ber States (MS) has

been char ac ter ized by am bi gu ity ever since the Charter’s in cep tion.
While many dif fer ent ap proaches have been de vised in the ory,
prac tice struggles to provide clear guid ance in con crete cases. As
the EU deep ens in teg ra tion of MS to ef fect ively face the chal lenges
ahead, the ap pro pri ate in ter pret a tion of the Charter may coun ter -
bal ance this pro gress ive har mon isa tion by em bra cing di verse fun -
da mental rights stand ards. In par tic u lar, I ad voc ate for a plur al istic
in ter pret a tion of Art icle 53 of the Charter that al lows for a greater
de gree of ac com mod a tion of na tional par tic u lar it ies. In that way,
one would not only re duce con sti tu tional ten sions but per haps
even find that there may be unity in di versity after all.

Deeper in teg ra tion does n’t equal greater uni �c a tion

Dur ing the last two dec ades, the EU has been strug gling to ef fect -
ively keep up with the global chal lenges. It seems that to po s i tion
it self as a rel ev ant global actor and pre serve its rel ev ance, it needs
to deepen the level of integration.   Since a Treaty change seems
polit ic ally unrealistic,  en hanced in teg ra tion will need to pro ceed
within the ex ist ing Treaty pro vi sions and rely on sec ond ary le gis la -
tion.

Fur ther in teg ra tion does not and should not be equated with
com plete uni fic a tion. The clearest in dic a tion of this is the pro spect
of widen ing of the EU to new MS. As past prac tice has shown, fur -
ther ing the in teg ra tion within the EU will be the or et ic ally and
prac tic ally im possible without dif fer en ti ation. Widen ing and deep -
en ing has al ways been ac com pan ied by (trans itional or per man ent)
dif fer en ti ation among the MS.  Moreover, EU’s le gis lat ive activ ity
has not con sist ently held up to the ax iom of uni form ity. As stud ies
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of dif fer en ti ation show, a sig ni fic ant por tion of EU law en tails
differentiation.   At the level of sec ond ary law, this approach is
most of ten ad op ted by ways of par tial or min imum har mon iz a tion,
en tail ing safe guard clauses. Es tab lish ing deeper integration will
en tail both uni fic a tion and ac com mod a tion of di versity (for a
recent study, see van den Brink and Passalacqua ). This chapter fo -
cuses on situ ations where sec ond ary EU law af fords a de gree of de -
fer ence to the MS, leav ing aside in stances of either no or full har -
mon iz a tion, as these raise sep ar ate is sues with re gards to the
Charter.

In the area of fun da mental rights pro tec tion, prin cipled and
prag matic reas ons jus tify de fer ence to the MS. In terms of pub lic
in ter ven tion by the EU, its le git im acy will be linked to the level of
ac com mod a tion of MS pref er ences avail able un der EU law. In that
sense, the pro tec tion of plur al ism, in her ent to the EU’s fun da -
mental rights land scape, presents a norm at ive value by it self. Ad di -
tion ally, ad opt ing such de fer ence is a polit ic ally op por tune choice.
This ap plies even more in fun da mental rights pro tec tion, as rights
rep res ent the found a tional value choices of given so ci et ies and are
of ten in vit ing top ics to stir polit ical tur moil. When reg u lat ing
areas where dis crep an cies among the levels of fun da mental rights
pro tec tion are ex pec ted, the EU should there fore ad opt
mechanisms which al low such ac com mod a tion.

Ac com mod at ing fun da mental rights di versity in sec ond ary law

Nu mer ous acts of sec ond ary le gis la tion al low MS to ap ply their
own fun da mental rights stand ards (e.g. Art icle 1 (7) of Dir ect ive
2006/123/EC or Art icle 13 of Dir ect ive (EU) 2016/343). The
underlying idea is that MS are al lowed to oc cupy the fields not
(fully) reg u lated by EU law by provid ing their own (higher) stand-

4

5

Stuck Between Unity and Di versity

70



ards of pro tec tion, reach ing above the “floor”. They are gen er ally
free to ad opt their own rules, in so far as they do not in ter fere with
their primary law ob lig a tions, namely the “ceil ing”.

In terms of fun da mental rights, the mar gin of dis cre tion, and
es pe cially the role of the Charter, re mains some what fogged. The
main ques tion is whether the Charter is sup posed to play a role in
de term in ing the scope of de fer ence left to the MS between the floor
and the ceil ing. Not ing the am bi gu ity in the case law, this chapter
pro poses a more plur al istic un der stand ing of Art icle 53  of the
Charter (see Millet  and de Witte ), mainly based on its role in
resolv ing cases of con flict ing stand ards.

The ap plic a tion of the Charter

Fun da mental rights pro tec tion in the EU (as in any fed er al- type
struc ture) is es sen tially tied to the al loc a tion of com pet ences.
Hence, the first ques tion is whether the Charter even ap plies in the
area between the floor and the ceil ing. This relates to its scope of
ap plic a tion as elab or ated in the case law (C-40/11 Lida, para. 79; C-
206/13 Siragusa, para. 25) of the CJEU. As ex plained by Dou gan,
Charter rights are second-order norms that are only in voked when
a first-order norm of EU law trig gers their application.  Whether
this is the case in the situ ations dis cussed here is wrapped in a
degree of mist (for de tailed dis cus sions, see de Cecco ’   or
Spaventa ). For the pur pose of this chapter, we will pre sume the
ap plic ab il ity of the Charter, mean ing that we are left with the ques -
tion whether the Charter has any thing to say about the re bal an cing
of rights at the MS level.

6 7

8

9 10

11

Marjan Kos

71



Does the Charter say any thing about di verse fun da mental

rights stand ards?

In some cases of min imum har mon iz a tion, against the ex press will
of the le gis lat or, the CJEU (some what para dox ic ally) em ployed the
Charter to limit the scope of MS’ dis cre tion, even con vert ing a floor
into a ceil ing (for example  Alemo Herron,  C-426/11 or  AGET
Iraklis, C-201/15). This prompts the ques tion whether the Charter
sets any rules de term in ing the lee way left to the MS in strik ing a
dif fer ent bal ance between com pet ing rights from the one that fol -
lows from EU law. This ap pears to be linked to Art icle 53 of the
Charter. The am bi gu ity, however, fol lows from the fact that there is
es sen tially only one case (Melloni,  C-399/11) where the CJEU en -
gaged in a sub stant ive dis cus sion on Art icle 53 of the Charter as a
con flict of rights norm, and none of the min imum har mon iz a tion
cases even men tion it.

This seems to con firm the pre dom in ant po s i tion in the
literature, ascrib ing Art icle 53 of the Charter (only) sym bolic
value,   being a polit ic ally use ful “inkblot”.   In con trast to this
nar rat ive, I ar gue that in light of the norm at ive ar gu ments in fa -
vour of legal cer tainty and pre ser va tion of plur al ism, Art icle 53 of
the Charter should be used in a more pro gress ive man ner to ad ju -
dic ate such cases as well. This is even more rel ev ant in the face of
Kleinlein’s  and Torres Pérez’s  find ings that ex pand ing EU fun -
da mental rights pro tec tion could lead to a uni fic a tion of stand ards.

How to (re)use Art icle 53 of the Charter?

The main con cern be hind the pre vail ing in ter pret a tions of Art icle
53 of the Charter – im pli citly re in forced by the CJEU’s lim ited ref-
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er ences to it – is the po ten tial threat it poses to the prin ciple of
primacy of EU law. As the nar rat ive goes, ap ply ing na tional fun da -
mental rights stand ards based on Art icle 53 of the Charter would
al low the MS courts to over ride EU law, in vit ing them to re view EU
law against na tional stand ards. This would not be in line with the
man date of the framers of the Charter, nor was it their intention.
Sev eral ar gu ments can be made against this po s i tion.

First, meas ur ing MS ac tion against na tional fun da mental rights
stand ards does not equal ad ju dic a tion of the valid ity of EU law
based on those stand ards. A MS may be al lowed to ad opt dif fer ent
fun da mental rights stand ards and stay fully in line with EU law.
This should ar gu ably be the norm in situ ations of min imum har -
mon iz a tion.

Second, the con cern over primacy is only valid if the na tional
courts uni lat er ally dis reg ard the rel ev ant EU law. Con versely, if a
dif fer ent stand ard is con doned by the CJEU, then MS ac tion is fully
in line with EU law. If the CJEU al lows a MS to ad opt higher stand -
ards un der Art icle 53 of the Charter, the MS is not vi ol at ing the
prin ciple of primacy, rather, it is act ing in full ac cord ance with it. In
true plur al ist sense, the key then lies in loyal co oper a tion between
na tional courts and the CJEU.

Third, in ter pret ing Art icle 53 of the Charter to al low higher
national standards in situ ations of min imum har mon iz a tion can
ar gu ably be presen ted as fully in line with Melloni – the only ref er -
ence point thus far. There, the CJEU stated that the “[…] na tional
au thor it ies and courts re main free to ap ply na tional stand ards of
pro tec tion of fun da mental rights, provided that the level of pro tec -
tion provided for by the Charter, as in ter preted by the Court, and
the primacy, unity and ef fect ive ness of EU law are not thereby com -
prom ised” (para. 60).
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Fo cus ing on primacy, this must clearly mean that primacy is
not al ways vi ol ated if MS ad opt higher na tional stand ards. To put it
dif fer ently, the CJEU per mits the use of na tional stand ards as long
as primacy is safe and well. Primacy will only be in fringed if a MS
uni lat er ally dis reg ards the EU stand ard. If, however, the CJEU
grants a mar gin of dis cre tion to the MS to go bey ond the threshold
(which should be the norm un der min imum har mon iz a tion), then
it is still EU law it self which de term ines the meas ure of its own
valid ity. The de gree of de fer ence left to the MS would rest on the
level of ex haust ive ness of the rel ev ant EU le gis la tion (Åkerberg
Fransson, C‑617/10, para. 29). In dif fer ent cir cum stances this seems
to have been im pli citly con firmed in M.A.S. and M.B, C‑42/17.

It fol lows that in so far as EU law does not ex haust ively reg u late
an is sue, Art icle 53 of the Charter should be read to al low the MS,
in co oper a tion with the CJEU, to oc cupy the space between the
floor and the ceil ing un der sec ond ary EU law with its own
standards of fun da mental rights pro tec tion (Jeremy F,  C-
168/13  and  Google v CNIL,  C-507/17). Art icle 53 of the Charter
would then func tion as a guid ing prin ciple, re quir ing of the CJEU to
al low MS to ad opt higher stand ards of fun da mental rights pro tec -
tion un less this was ex cep tion ally not pos sible due to a vi ol a tion of
other prin ciples of EU law. This in ter pret a tion of the pro vi sion
would add norm at ive weight to the ar gu ment that na tional fun da -
mental rights di versity needs to be pre served. This should be a
cause for cel eb ra tion for the re main ing few con sti tu tional plur al -
ists out there. It of fers a new plat form for dia logue on ef fect ive
fun da mental rights protection in Europe.

Primacy is only threatened if the CJEU, even in cases where the
le gis lator in ten ded to leave scope for MS dis cre tion, in sists on a
nar row in ter pret a tion of EU law pro vi sions for the sake of ef fect -
ive ness. If the CJEU grants broader dis cre tion to na tional courts,
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ac cept ing that the unity and ef fect ive ness of EU law must be bal -
anced with other EU law prin ciples, then the con cerns over primacy
are mostly dis solved.

Why should the Court start re fer ring to Art icle 53 of the

Charter?

The pro posed read ing of Art icle 53 of the Charter would be
beneficial for two main reas ons. It would provide clearer guid ance
re gard ing the ex tent to which the MS are al lowed to ex er cise their
dis cre tion un der sec ond ary EU le gis la tion. The “rules of en gage -
ment” would be come more pre dict able, lead ing to less con sti tu -
tional con front a tions.

Moreover, the said in ter pret a tion is more in line with the
pluralistic underpinnings of the EU. It makes a step away from the
paradig matic fo cus on effet utile, based on the in ternal mar ket lo -
gic. In stead, it leads to the real iz a tion that ef fect ive ness is just one
of the prin ciples de term in ing the EU legal or der, which must be
bal anced against oth ers. In the wake of deeper in teg ra tion, spread -
ing into many right s- sens it ive areas, the con tinu ing ap plic a tion of
in ternal mar ket lo gic seems some what ob sol ete and in com pat ible
with the reality.  The pro posed read ing of Art icle 53 of the Charter
would also foster MS le git im acy and fur ther re duce the risk of
constitutional confrontations.

Para dox ic ally, ad opt ing a de fer en tial stance to wards na tional
fun da mental rights stand ards in har mon ized areas may end up en -
cour aging deeper in teg ra tion among the MS. They may be less re -
served, know ing that the fun da mental ten ets of their sys tems will
not be com prom ised, even tu ally res ult ing in a higher level of ef -
fect ive ness of EU law.  Per haps there is unity in di versity after all.
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n Opin ion 2/13  , the Court of Justice held that ac ces sion to the
ECHR must not in ter fere with the op er a tion of the prin ciple of

mu tual trust as to do so would af fect the autonomy of EU law. The
link between mu tual trust and autonomy has then been in ter preted
as an al most ab so lute bar to ac ces sion, as well as re quir ing na tional
courts to give ef fect to EU law even when to do so would mean dis -
reg ard ing most al leged vi ol a tions of fun da mental rights in other
Mem ber States.

In this con tri bu tion, I of fer a dif fer ent read ing of the re la tion -
ship between autonomy and mu tual trust: autonomy here means
simply that since the EU is an autonom ous legal sys tem, the EU le -
gis lature has the dis cre tion to en act le gis la tion based upon mu tual
trust between Mem ber States. But mu tual trust is not a gen eral
prin ciple cap able of hav ing autonom ous legal ef fects –
consequently it must be triggered through the free move ment pro -
vi sions or sec ond ary le gis la tion and can (and should) be lim ited by
the con sti tu tional prin ciples of the EU, in clud ing fun da mental
rights. Fur ther more, mu tual trust is ac quir ing a novel value by
strength en ing the case for the pro gress ive op er a tion al isa tion of
the found a tional val ues of the EU ex Art icle 2 TEU. Read in this
way, mu tual trust has then the po ten tial to en hance fun da mental
rights pro tec tion and is cer tainly no bar to ac ces sion to the ECHR –
it is the dog of core val ues that wags the tail of mu tual trust and
not vice versa.

The doc trine of mu tual trust

In the EU con text, the doc trine of mu tual trust is closely re lated to
the doc trine of mu tual re cog ni tion first de veloped in the con text of
the free move ment pro vi sions. There, as it is well known, the Court
de man ded that Mem ber States re cog nise one an other’s reg u lat ory
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stand ards. Mu tual re cog ni tion in turn re quired a high level of trust
not only in re la tion to the sound ness of the other Mem ber States’
reg u lat ory stand ards but also in re la tion to the ef fect ive ness of na -
tional en force ment sys tems of those very stand ards. The doc trine
of mu tual re cog ni tion and the un der pin ning mu tual trust, however,
was never ab so lute. Lack ing EU rules, Mem ber States re mained free
to re fuse mu tual re cog ni tion in or der to pro tect a man dat ory re -
quire ment of pub lic in terest.

Over time, EU law also de man ded mu tual re cog ni tion of cer tain
legal products, such as cer ti fic ates, of fi cial de cisions or judg ments.
Again, mu tual re cog ni tion of legal products is only pos sible to the
ex tent to which Mem ber States trust one an oth er. Fur ther more,
aside from the re cog ni tion of cer tain cer ti fic ates re quired to
facilitate the right to free move ment, mu tual re cog ni tion of legal
products re quires in ter ven tion by the EU le gis lature. Take for in -
stance asylum de cisions: since there is no EU le gis la tion re quir ing
mu tual re cog ni tion, and even though there is har mon iz a tion of
many as pects of de cisions grant ing asylum, Mem ber States are not
ob liged to re cog nise each oth er’s de cisions.

On the other hand, where there is co-ordin at ing le gis la tion,
such as in re la tion to the European Ar rest War rant and the Dub lin
sys tem of re turns, Mem ber States might be ob liged to re cog nise
each oth er’s de cisions or be em powered to re turn in di vidu als to the
port of first entry. In these fields, the Court of Justice has been very
dog matic in im pos ing a near ab so lute mu tual trust obligation.
This, in turn, has cre ated ten sions with na tional courts, which have
not al ways been will ing to ac cept that fun da mental rights are ad -
equately pro tec ted in all Mem ber States. After all, not only do
stand ards dif fer widely, but the EU also lacks ef fect ive tools to en -
force fun da mental rights stand ards against Mem ber States. Here it
is suf fi cient to re call the EU’s in ab il ity to pro tect its found a tional
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val ues in re la tion to rule of law back slid ing. The doc trine of mu tual
trust then in tro duces a frac ture in the EU fun da mental rights
space. On the one hand, na tional au thor it ies are re quired by the
Court to abide by an al most ab so lute pre sump tion of com pli ance
with fun da mental rights across the Mem ber States of the EU, whilst
on the other hand there is no ef fect ive means of gen eral fun da -
mental rights en force ment at EU level. This frac ture be came es pe -
cially prob lem atic in those fields where in di vidu als are most at risk
of fun da mental rights vi ol a tions, in par tic u lar in re la tion to the
European Ar rest War rant and the field of mi gra tion/a sylum.

It is in this light that we should look at the Court’s Opin ion
2/13: as men tioned, there the Court held that the Draft Ac ces sion
Agree ment was in com pat ible with the Treaty since it would in ter -
fere with the mu tual trust ob lig a tion im posed on Mem ber States. In
other words, the Court of Justice was wor ried that upon Ac ces sion
na tional courts would not be able to give ef fect to a de cision based
on mu tual trust if to do so would en tail a breach of the ECHR – this
would up set the “un derly ing bal ance of the EU and un der mine the
autonomy of EU law” (para. 194).

The evol u tion of the mu tual trust ob lig a tion

The ab so lute ap proach to mu tual trust es poused by the Court of
Justice led to re ser va tions by both na tional courts and the
European Court of Hu man Rights. The lat ter, in Avotiņš , had the
chance to cla rify its own stance in re la tion to the ex tent to which
the doc trine of mu tual trust jus ti fied the for feit ure of fun da mental
rights scru tiny by the ex ecut ing na tional court. In re la tion to a case
con cern ing re cog ni tion of judg ments un der the Brus sels I Reg u la -
tion (Reg u la tion (EU) No 1215/2012), the EC tHR cla ri fied that the
fact that the na tional court is giving effect to a mu tual re cog ni tion
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in stru ment (based on mu tual trust) is not suf fi cient to ex clude, for
that only reas on, its jur is dic tion. Rather, if there is no dis cre tion of
the na tional court in giv ing ef fect to the mu tual re cog ni tion in stru -
ment, then the Bosphorus presumption of equi val ent pro tec tion
between EU law and the ECHR ap plies but so does the pos sib il ity
for the claimant to re but the pre sump tion and ar gue that the pro -
tec tion in the re quest ing Mem ber State had been de fi cient. Hence,
the Avotiņš ruling imposes an ex ternal limit to the ap plic ab il ity of
the mu tual trust doc trine pla cing na tional courts in a dif fi cult po s i -
tion. When a mani fest de fi ciency is pleaded, they risk con flict ing
with EU law by ex amin ing the com plaint or with the ECHR by re -
fus ing to do so.

It is per haps for this reason that the Court of Justice has re laxed
its stance in re la tion to the man dat ory ex e cu tion of European Ar -
rest War rants. In the very early stages, it had de cided that no fun -
da mental rights ex cep tion could limit the mu tual trust ob lig a tion.
However, the Court later ac cep ted that na tional courts could re fuse
ex e cu tion of an EAW if a double test was sat is fied: the existence of
sys temic vi ol a tions or gen er al ised de fi cien cies in the is su ing Mem -
ber State, coupled with sub stan tial grounds of a real risk for the in -
di vidual con cerned of breach of Art icle 4 Charter/ Art icle 3 ECHR
(pro tec tion from tor ture and ill treat ment) an d/or Art icle 47
Charter (ef fect ive rem edy/ fair tri al). More re cently, in GN  (C-
261/22), the Court ac cep ted that vi ol a tions of the right to private
life and the best in terests of the child might jus tify a re fusal to ex e -
cu tion as well (sub ject to the dual test of sys temic vi ol a tions and
in di vidu al ised risk), al though sub sequent case law in the field of
Dublin,  might in dic ate a re turn to a more ri gid ap proach. In any
event, the Court has ac know ledged that the mu tual trust ob lig a tion
is sub ject to con straints im posed by the con sti tu tional prin ciples
(and ob lig a tions) of the EU.
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Autonomy of EU law

Given the evol u tion of the Court of Justice’s ap proach to mu tual
trust, what should we make of Opin ion 2/13, where the Court
linked the doc trine of mu tual trust to the prin ciple of autonomy? It
might be worth re call ing the reas on ing of the Court in that re spect.
The EU legal or der is based on the premiss that Mem ber States
share a set of com mon val ues on which the EU is foun ded, as stated
in Art icle 2 TEU. That premiss im plies and jus ti fies the ex ist ence of
mu tual trust between the Mem ber States that those val ues will be
re cog nised and, there fore, that the law of the EU that im ple ments
them will be re spec ted” (para. 168). If, and when, mu tual trust is
given ef fect through pro vi sions of EU (sec ond ary) law and if, and
when, it pre sup poses that Mem ber States ab stain from
fundamental rights scru tiny, then this lack of fun da mental rights
re view must be re flec ted in the Ac ces sion Agree ment. Oth er wise
“ac ces sion is li able to up set the un der ly ing bal ance of the EU and
un der mine the autonomy of EU law”. In Opin ion 2/13 then the
prin ciple of mu tual trust be comes con cep tu al ised as be ing part of
the “autonomy” of EU law, an elu sive concept which em braces the
key prin ciples of the EU legal sys tem as an autonom ous legal or der,
which are not open to con test a tion either at na tional or at in ter na -
tional level, and upon which in ter na tional agree ments can not en -
croach (see to this ef fect also  Achmea (C-284/16),  CETA (Opinion
1/17 , para. 109). See also Odermatt , Shuibhne , and Contartese ).
However, the link between autonomy and mu tual trust is far from
ob vi ous.

After all, and as we have seen above, mu tual trust is simply a
pre sump tion which op er ates either to gether with the free move -
ment pro vi sions, in which case it can be lim ited to pro tect any
man dat ory re quire ment of (State) pub lic in terest or by vir tue of ex-
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press re quire ments in sec ond ary le gis la tion im pos ing mu tual re -
cog ni tion. However, un like other gen eral prin ciples such as pro por -
tion al ity, mu tual trust does not op er ate in de pend ently just be cause
the mat ter falls within the scope of EU law. Take for in stance the
lack of re cog ni tion of asylum de cisions ad op ted in other Mem ber
States. In the ab sence of an ex pli cit polit ical de cision in a
legislative instrument, mu tual trust does not re quire Mem ber
States to re cog nize each oth er’s asylum de cisions, des pite the fact
that many cri teria re lated to asylum and in ter na tional pro tec tion
are es tab lished by EU law. In areas not gov erned by free move ment,
mu tual trust does not im pose any re quire ment un less there is a
polit ical de cision to that ef fect.

Taken at face value it is there fore dif fi cult to un der stand how
mu tual trust can be con cep tu al ised as form ing part of the
autonomy of EU law, when it is not cap able of hav ing an autonom -
ous norm at ive value. This not with stand ing, in Hungary v EP and
Council (C‑156/21), on the law ful ness of the Con di tion al ity Reg u la -
tion, the Court again made the link between mu tual trust and the
autonomy of EU law (and in re la tion to Art icle 2 TEU, see also PPU
ML (C-220/18) , para. 48), al though in this case in a more nu anced
way. With ref er ence to the premiss that all Mem ber States must
abide by the val ues in Art icle 2 TEU, the Court held:

“That premiss is based on the spe cific and es sen tial char ac ter ist -
ics of EU law, which stem from the very nature of EU law and the
autonomy it en joys in re la tion to the laws of the Mem ber States
and to in ter na tional law. That premiss im plies and jus ti fies the
ex ist ence of mu tual trust between the Mem ber States that those
val ues will be re cog nised and, there fore, that the EU law that im -
ple ments them will be re spec ted […].”
(Case C-126/21, para. 125, see also Case C-127/21, para. 143).
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Two fi nal re marks are ne ces sary at this stage. In Opin ion 2/13, the
Court does not seem to be pro tect ing mu tual trust per se, which is
not an in de pend ent gen eral prin ciple, but rather the EU’s le gis -
lature dis cre tion in af fect ing given choices. Par tic u larly in
providing (and some times im pos ing) mu tual re cog ni tion of given
legal products, in stru mental for the cre ation of an area of freedom,
se cur ity and justice. Hence forth, mu tual re cog ni tion is in stru -
mental to the “im ple ment a tion of the pro cess of in teg ra tion that is
the raison d’être of the EU itself”  (Opin ion 2/13, para. 172).

In other words, Opin ion 2/13 can be in ter preted as de mand ing
the re cog ni tion of the autonomy of the EU le gis lature in ad opt ing
co-ordin at ing le gis la tion, even when that le gis la tion does not
provide for fun da mental rights guar an tees. That is be cause all
fundamental rights, but Art icle 3 ECHR, can be lim ited by pub lic
in terest con sid er a tions, al beit such lim it a tions must be ne ces sary
and proportionate (C‑633/22, para. 48). But Opin ion 2/13 does not
say that those fun da mental rights guar an tees can not be im posed
by means of in ter pret a tion by the Court of Justice, which, as noted
above, is pro gress ively hap pen ing. This more nu anced ap proach to
the re la tion ship between autonomy and mu tual trust is re flec ted in
Art icle 6 of the re vised Draft Ac ces sion Agreement  which states:

“Ac ces sion of the European Union to the Con ven tion shall not af -
fect the ap plic a tion of the prin ciple of mu tual trust within the
European Uni on. In this con text, the pro tec tion of hu man rights
guar an teed by the Con ven tion shall be en sured.”

Fi nally, and this is a trend across the case law, the prin ciple of mu -
tual trust is ac quir ing new sig ni fic ance as a means to give ef fect to
Art icle 2 TEU. Hence forth, at least to a cer tain ex tent, mu tual trust
rem ed ies the lack of in de pend ent en force ab il ity of EU fun da mental
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rights. After all, it is not only the area of freedom, se cur ity, and
justice which is af fected by per sist ent vi ol a tions of Art icle 2 TEU,
but any area of EU law, not least the in ternal mar ket, given that en -
force ment of EU law is an es sen tial ele ment for its op er a tion.

Read this way, the dog has re gained con trol of its tail – mu tual
trust could shift from be ing an obstacle to en for cing fun da mental
rights to a prin ciple that en ables bet ter en force ment of the EU’s
found a tional val ues.
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n 2014, the European Court of Justice clearly pri or it ised the EU’s
po s i tion on the unity and ef fect ive ness of EU law over the pro -

tec tion of fun da mental rights (Opin ion 2/13, Accession of the Union
to the ECHR). This so-c alled pro-integratione approach  defined the
in stru ment al isa tion of fun da mental rights to real ise the bor der less
in ternal mar ket to its fullest potential. The Court has achieved this
goal by build ing on the prin ciple of mu tual trust, which pre vents
Mem ber States from de mand ing a higher level of na tional pro tec -
tion for fun da mental rights from other Mem ber States than what is
provided by EU law. Fur ther more, mu tual trust pre cludes Mem ber
States from veri fy ing com pli ance with fun da mental rights in other
Mem ber States. Ten years later, in Oc to ber 2024, a judg ment pit ting
foot ball against the me dia seems to have turned the tables.

In Real Mad rid vs Le Monde (C-633/22), the Court held that ex -
cess ive de fam a tion dam ages may breach the free dom of the press
and trig ger the pub lic policy ex cep tion un der Brus sels Ia Reg u la -
tion (Coun cil Reg u la tion (EC) No 44/2001) con cern ing re cog ni tion
of for eign judg ments. In do ing so, the ECJ al lowed na tional courts
to con duct a sub stant ive re view of for eign judg ments des pite the
prin ciple of mu tual trust. This rul ing marks a sig ni fic ant shift in
the ECJ’s ap proach, pri or it ising fun da mental rights pro tec tion over
the tra di tional ob ject ive of seam less ju di cial co oper a tion across the
EU.

Facts of the case and the judg ment of the ECJ

In 2006, Span ish foot ball club Real Mad rid and a mem ber of its
med ical team sued French news pa per Le Monde and one of its
journ al ists for de fam a tion over an art icle al leging the foot ball
club’s in volve ment in dop ing scan dals. In 2009, the Court of First
In stance of Mad rid ordered Le Monde and its journ al ist to pay
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330.000€ to Real Mad rid and its med ical team mem ber. After the
Court of First In stance of Mad rid ordered the judg ment’s
execution, the Re gional Court of Paris is sued a de clar a tion of en -
force ab il ity of the or der in France. Le Monde ap pealed to the Court
of Ap peal of Paris which, in 2020, over turned the de clar a tion on the
ground that it was con trary to French in ter na tional pub lic policy.
In re spon se, Real Mad rid ap pealed be fore the French Court of
Cassation, which stayed the pro ceed ings and re ferred seven ques -
tions to the ECJ for a pre lim in ary rul ing.

The ECJ ex amined the con di tions to re fuse en force ment of the
judg ment be ing mani festly con trary to pub lic policy un der Art icles
34 (1) and 45 (1) of Reg u la tion No 44/2001 on jur is dic tion and the
re cog ni tion and en force ment of judg ments in civil and com mer cial
mat ters (Brus sels Ia Reg u la tion), now re placed by the Brus sels Ib
Reg u la tion (Reg u la tion (EU) No 1215/2012). Namely, whether a na -
tional court may re fuse en force ment of a judg ment that or ders a
news pa per and a journ al ist to pay com pens at ory dam ages for harm
caused to someone’s repu ta tion by pub lished in form a tion. This re -
fusal is based on the ground that the judg ment breaches free dom
of the press un der Art icle 11 of the Charter of Fun da mental Rights
of the European Union (C FR), and thus vi ol ates pub lic policy.

In line with the Opin ion of Ad voc ate Gen eral Szpunar   , the
Judg ment of the ECJ ad dressed the ques tion meth od ic ally, by ana -
lys ing the Brus sels Ia Reg u la tion, Art icle 11 CFR, and, fi nally, by
com bin ing them in a joint in ter pret a tion. Firstly, the Court re called
that the pub lic policy ex cep tion un der Art icle 34 (1) of the Brus sels
Ia Reg u la tion must be used only when en for cing a for eign judg -
ment would res ult in a mani fest breach of a legal norm with fun da -
mental char ac ter within the legal or der of the Uni on, or within the
Mem ber State of the court where en force ment is sought (the en for -
cing court), (Diageo Brands,  C-681/13;  Charles Taylor
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Adjusting,  C‑590/21). Since the Brus sels Ia Reg u la tion con sti tutes
im ple ment a tion of EU law, the Court re minded that the en for cing
court must com ply with the re quire ments arising from the CFR.
The ECJ also re called that due to the prin ciple of mu tual trust, the
en for cing court can not verify whether the for eign court, where the
judg ment was ad op ted (the is su ing court), re spec ted fun da mental
rights, save in ex cep tional cir cum stances (Opin ion 2/13, Accession
of the Union to the ECHR). For ex ample, in cases of a mani fest
breach of fun da mental rights, the en for cing court may rely on pub -
lic policy and re fuse to re cog nise or en force a for eign judg ment.

The Court then em barked on an ana lysis of the con tent of
Article 11 CFR, re ly ing on the cor res pond ing Art icle 10 of the
European Con ven tion of Hu man Rights. It con cluded that while
Art icle 11 CFR is not ab so lute, ex cep tions must be in ter preted nar -
rowly. De fam a tion vic tims can seek dam ages, but these must not be
mani festly dis pro por tion ate, to avoid a chilling ef fect that could
de ter journ al ists from en ga ging in sim ilar dis cus sions on mat ters
of pub lic in terest.

As a res ult, the ECJ ruled that when as sess ing whether a judg -
ment or der ing the press to pay dam ages for repu ta tional harm con -
sti tutes a mani fest breach of Art icle 11 CFR, the en for cing court
must con sider whether the dam ages are pro por tion ate to the harm
and con sist ent with sim ilar cases, con sid er ing factors like the
sever ity of the fault, the de fend ant’s fin an cial means, and any other
pen al ties im posed. If this leads to the con clu sion that the dam ages
could de ter the free dom of the press, the en for cing court may rely
on pub lic policy and re voke the en force ment or der. The ECJ
concluded that the en for cing court should limit its re fusal of en -
force ment to the parts of the for eign judg ment that in volve mani -
festly dis pro por tion ate dam ages.
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Mu tual trust above all

This case of fers cru cial in sights into mu tual trust lim it a tions in
civil ju di cial co oper a tion in stru ments. The rules on re cog ni tion and
en force ment laid down in the Brussels  Ia Reg u la tion are un der -
pinned by the prin ciple of mu tual trust, which re quires each Mem -
ber State to trust that all other Mem ber States re spect EU law and
fun da mental rights in cluded there un der (Opin ion 2/13, Accession of
the EU to the ECHR). As a res ult, mu tual trust pre vents Mem ber
States from de mand ing a higher level of na tional pro tec tion of fun -
da mental rights from other Mem ber States than that provided by
EU law (Melloni, C-399/11).

In line with this, Art icles 36 and 45 (2) of the Brus sels Ia Reg u -
la tion pro hibit na tional courts from re view ing the sub stance of a
for eign judg ment. This is meant to pre vent the en for cing court
from re fus ing re cog ni tion or en force ment of a for eign judg ment
only be cause the legal rules, ap plied by the is su ing court, dif fer
from its own. Sim il arly, the jur is pru dence of the ECJ has cla ri fied
that the en for cing court can not re view the ac cur acy of the as sess -
ments of law or fact made by the is su ing court
(Apostolides,  C‑420/07;  Meroni,  C-559/14). Mu tual trust re quires
the en for cing court to as sume that any legal or fac tual er rors would
have been cor rec ted by ex haust ing the legal rem ed ies avail able in
the is su ing court’s Mem ber State since all Mem ber States re spect
EU law.

On the other hand, Art icles 34 (1) and 45 (1) of the Brus sels Ia
Reg u la tion al low an en for cing court to re fuse re cog ni tion or en -
force ment of a for eign judg ment based on pub lic policy. While
Mem ber States may define the con tent of their pub lic poli cy, the
ECJ strictly in ter prets this concept and re views the bound ar ies
within which courts may have re course to it
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(Apostolides,  C‑420/07;  Diageo Brands,  C-681/13). Ac cord ingly, the
threshold to trig ger the pub lic policy clause is quite high, and only
mani fest breaches of a norm that is fun da mental to the legal or der
of the Union or the Mem ber State con cerned can jus tify the re fusal
of re cog ni tion or en force ment of a for eign judg ment. This may in -
clude cases of fun da mental rights vi ol a tions (Krombach,  C-7/98),
The ECJ’s strict ap proach to pub lic policy pre vents na tional courts
from mis us ing this concept to by pass the ban on sub stant ive re view
of for eign judg ments which, in turn, safe guards mu tual trust.

Sub stant ive re view in dis guise?

Since only mani fest in fringe ments of the rights en shrined in the
CFR can trig ger the pub lic policy clause, the ECJ spent a sig ni fic ant
por tion of its judg ment on de term in ing such breaches. In the con -
text of Art icle 11 CFR, the ECJ provided sev eral con sid er a tions for
the en for cing court to as sess whether the dam ages awar ded in a
de fam a tion claim against a news pa per and a journ al ist may de ter
the free dom of the press. The most in ter est ing item from the
Court’s list is that the en for cing court may con sider the sums typ ic -
ally awar ded in its jur is dic tion for com par able harm. This seems to
dir ectly con tra dict the Court’s in sist ence – re peated in four
separate paragraphs of the judg ment – that dif fer ences in the ap -
plic a tion of the law between the Mem ber States of the en for cing
and is su ing courts do not jus tify re fus ing re cog ni tion of a judg -
ment.

Moreover, des pite its cat egor ical stance against sub stant ive re -
view of for eign judg ments, the ECJ al lowed con sid er able lee way for
the en for cing court to de term ine what con sti tutes a mani fest
breach of a fun da mental right un der the pub lic policy clause. If the
en for cing court is em powered to as sess the ser i ous ness of the fault,
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the ex tent of the harm caused, the pro por tion al ity of the sanc tion
in re la tion to the harm suffered, the de fend ant’s fin an cial means
com pared to the awar ded dam ages, the pres ence of ad di tional
sanc tions and, as a cherry on top, the pro por tion al ity of the dam -
ages com pared to those awar ded in sim ilar de fam a tion cases in its
jur is dic tion, is it then not asked to per form a sub stant ive re view of
a case?

The fact that the ECJ con cluded that the en for cing court should
re fuse en force ment only on parts of a judg ment where dam ages are
mani festly dis pro por tion ate re in forces this pre sump tion. This
means that, in so far as the awar ded dam ages con sti tute a mani fest
breach of a fun da mental right, or oth er wise of a norm that is of
fun da mental char ac ter in the legal or der of the en for cing court’s
Mem ber State, the en for cing court is al lowed to re shape the for eign
judg ment, re tain ing only those por tions that fit its legal sys tem.
While sub stant ive re view of for eign judg ments is of fi cially ex -
cluded by the Brus sels Ia Reg u la tion to up hold mu tual trust, al low -
ing judges to con strue a for eign legal de cision à la carte ef fect ively
re in tro duces sub stant ive re view through the back door.

Fun da mental rights gain a foothold

Three key as pects show that Real Mad rid vs Le Monde is a win for
fun da mental rights. Firstly, the Court cla ri fied that mu tual trust
and the free cir cu la tion of judg ments can not jus tify com prom ising
fun da mental rights. This breaks from the pro-integratione
approach, re flect ing the ECJ’s grow ing tend ency to con tem plate ex -
cep tions to mu tual trust to pro tect fun da mental rights. A sim ilar
pat tern has emerged in ju di cial co oper a tion in crim inal mat ters,
where the case law on the European Ar rest War rant il lus trates the
ECJ’s in clin a tion to ad just the ap plic a tion of mu tual trust by

Fun da mental Rights Come Off the Bench

96



weigh ing ju di cial co oper a tion ob lig a tions against the need to re -
spect fun da mental rights (GN, C-261/22).

Secondly, by al low ing na tional courts to re view the
compatibility of for eign judg ments with fun da mental rights, the
ECJ ef fect ively called for a sub stant ive re view of for eign legal de -
cisions. This opens the door for na tional courts to ho ri zont ally
con trol one an other when fun da mental rights are at stake, com ple -
ment ing the ver tical con trol on the Mem ber States ex er cised by the
Court.

Thirdly and lastly, by al low ing en for cing courts to re move only
the por tions of a for eign judg ment that are in mani fest breach of
fun da mental rights, and by de fin ing such breaches with ref er ence
to, inter alia, the en for cing courts’ na tional laws, the ECJ em -
powered Mem ber States to de mand a higher level of na tional pro -
tec tion of fun da mental rights from other Mem ber States than that
provided by EU law. En for cing courts in Mem ber States with
stronger guar an tees for spe cific fun da mental rights than those en -
com passed by EU law may modify for eign judg ments to match their
legal sys tem, de facto ap ply ing higher levels of fun da mental rights
pro tec tion across the EU.

As a res ult, fun da mental rights emerge as in creas ingly
prioritised over mu tual trust and the uni form ity of EU law. Not only
are fun da mental rights as sess ments un der EU law pro gress ively in -
teg rated into ju di cial co oper a tion in stru ments based on mu tual
trust, but na tional levels of fun da mental rights pro tec tion also gain
prom in ence. Strik ing a bal ance between safe guard ing fun da mental
rights and the EU’s tra di tional goal of seam less in teg ra tion of dif -
fer ent na tional legal or ders is a del ic ate game, but in Real Mad rid vs
Le Monde, fun da mental rights might have fi nally come off the
bench to play.
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n the past five years, the Coun cil of Europe has made sig ni fic ant
strides to ad dress the ur gent need for a ded ic ated in stru ment

that pro tects demo cracy and fun da mental rights in the con text of
dis rupt ive tech no lo gies and AI. Act ing with re mark able speed, it
has ad op ted the Frame work Con ven tion on Ar ti fi cial In tel li gence
and Hu man Rights, Demo cracy, and the Rule of Law (CETS 225) –
the first of its kind. Not ably, the Frame work Con ven tion in cludes
pro vi sions spe cific ally tailored to en able the European Uni on’s par -
ti cip a tion. At the same time, the EU has de veloped its own com plex
legal frame work around AI, strik ing a care ful bal ance between
tech no lo gical ad vance ment and hu man rights.

To geth er, these legal in stru ments hold the po ten tial to
strengthen the safe guard ing of fun da mental rights in Europe in an
era defined by rapid tech no lo gical ad vance ments. Yet, the di versity
of these legal sources also con trib utes to a com plex and frag men -
ted land scape. To bet ter har mon ize these frame works and
safeguard democracy and fun da mental rights from tech no lo gical
mis use, I ar gue that the EU should ad opt the Frame work Con ven -
tion, mak ing an es sen tial first step to ward in teg rat ing the pro tec -
tion of fun da mental rights of the EU Charter of Fun da mental
Rights and of the European Con ven tion on Hu man Rights.
Ultimately, this should help to cre ate a com mon con sti tu tional lan -
guage where na tional apex courts re tain the in de pend ence to es -
tab lish their own na tional stand ards while con sist ently ref er en cing
both the EU legal frame work, par tic u larly the Charter, and the
Frame work Con ven tion.
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The pos sib il ity of the EU ac ces sion to the Frame work

Convention

The EU signed the Frame work Con ven tion on 5 Septem ber
2024.  The Frame work Con ven tion is unique in many ways (in clud -
ing be ing the first AI treaty), one of them be ing its relationship to
the EU. The Frame work Con ven tion, which is cur rently signed by 7
State mem bers of the Coun cil of Europe as well as 2 States that are
non-Members,  provides for the EU to join with the status of sui
generis or gan isa tion that char ac ter ises the autonomy of the EU
legal or der (see on this Lenaerts , 2018; Nic Shuibhne , 2019;
Lionello , 2024). Provided it is not chal lenged by EU Mem ber States
be fore the Court of Justice of the EU, this ac ces sion will mark the
first time the EU joins a Coun cil of Europe con ven tion.

Many will re call the on go ing saga of the ac ces sion of the EU to
the European Con ven tion of Hu man Rights (E CHR), where the
Court of Justice even tu ally de term ined that the 2013 Ac ces sion
Agree ment “is li able ad versely to af fect the spe cific char ac ter ist ics
of EU law and its autonomy” (para. 200, Opin ion 2/13 ). It should
be noted that the Frame work Con ven tion does not men tion dir ectly
the ECHR, and per haps right fully so. The pro cess of EU ac ces sion to
the Frame work Con ven tion and the par al lel pro cess of EU ac ces sion
to the ECHR should be kept clearly apart. However, the dif fer ence
lies in the fact that the Frame work Con ven tion has been de signed
with the EU ac ces sion in mind, in clud ing a spe cific norm aimed at
pre serving the autonomy of the EU legal or der. Art icle 27 (2) of the
Frame work Con ven tion al lows the Mem ber States to con tinue ap -
ply ing EU law rules on AI within the EU in ternal mar ket, provided
that it does not af fect the full ap plic a tion of the Con ven tion (paras.
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147 and 148 of the Ex plan at ory Re port to the Frame work
Convention ).

The Coun cil of Europe Frame work Con ven tion and the EU legal

frame work

The Coun cil of Europe Frame work Con ven tion ob vi ously does not
op er ate in a legal va cu um. The legal frame work on AI in the EU is
already fairly ad vanced, with Reg u la tion (EU) 2024/1689  (the AI
Act) be ing the key piece of le gis la tion. Ad di tion ally, AI is go ing to
be reg u lated by other in stru ments which are cur rently be ing ne go -
ti ated, in clud ing the re vi sion of the Product Li ab il ity Dir ect ive
(Proposal  2022/0302(COD))  and the Dir ect ive on Non- con trac tual
Liability  (Proposal 2022/0303( COD)). Other EU legal acts that are
already in force and will in ev it ably im pact on AI are, of course, the
Gen eral Data Pro tec tion Reg u la tion (Reg u la tion (EU) 2016/679,
GDPR), the Di gital Ser vices Act (Regulation (EU) 2022/2065, DSA),
the Me dia Free dom Act (Regulation (EU) 2024/1083) and the Plat -
form Work ers Directive  (Directive (EU) 2024/2831). The GDPR is
already men tioned sev eral times in the AI Act, while the DSA and
the Me dia Free dom Act have spe cific pro vi sions that will also be
ap plic able to AI products that op er ate in the field of di gital ser vices
(such as so cial me dia) or me dia free dom (as AI can be used to pro -
duce or fab ric ate news con tent s). The Plat form Work ers Dir ect ive
con tains rules on the al gorithmic man age ment of work ers that will
also be ap plic able to en ter prises and busi nesses us ing ar ti fi cial in -
tel li gence.

The AI Act, in par tic u lar, has the po ten tial to be closely
intertwined with the Frame work Con ven tion, as it was ne go ti ated
con cur rently and will serve as the primary in stru ment for its im-

7

Giovanni Zaccaroni

103



ple ment a tion in the event of the EU’s ac ces sion to the Frame work
Con ven tion (on the dif fer ences between the AI Act and the Frame -
work Con ven tion see Ziller ). Art icle 27 of the AI Act man dates a
fun da mental rights im pact as sess ment for AI high risk sys tems
that should align with the im pact as sess ment out lined in the
Frame work Con ven tion. Con sequently, the Frame work Con ven tion
will serve as a cru cial in stru ment for EU judges, en abling them to
in ter pret the im pact as sess ment in stru ments in the AI Act and in
other EU sec ond ary le gis la tion in a man ner that pro tects demo -
cracy, fun da mental rights, and the rule of law.

The Frame work Con ven tion and the Charter of Fun da mental

Rights of the EU

The main ques tion is how the Frame work Con ven tion will in ter act
with other in stru ments for the pro tec tion of fun da mental rights in
Europe, and in par tic u lar with the Charter of Fun da mental Rights
of the EU.

As men tioned above, Art icle 27 of the Frame work Con ven tion
ex pli citly al lows the ap plic a tion of EU rules on AI among EU Mem -
ber States. The Charter is ap plic able to the EU in sti tu tions and to
the Mem ber States when im ple ment ing EU law (Article 51). This
means that once EU law ap plies, the Charter is ap plic able as well.
The Charter is al most 18 years old, con sid er ing its latest pro clam a -
tion in Stras bourg in 2007, and al most 25 years old if we take into
ac count its pro clam a tion in Nice in 2000. Hence forth, one could ar -
gue that the Charter needs a re vi sion to ef fect ively in ter act with
the Frame work Con ven tion and the EU body of sec ond ary le gis la -
tion on AI.
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However, I con tend that such an amend ment is un ne ces sary. In
fact, the Charter is already well- suited for the di gital age. Spe cific -
ally, the fun da mental rights of the first gen er a tion, out lined in
Titles I and II of the Charter, are ap plic able to situ ations in volving
ar ti fi cial in tel li gence, as they res ult from the im ple ment a tion of EU
law or the work of EU in sti tu tions. A strictly pos it iv ist ap proach
(the ten sion between EU law and legal pos it iv ism has been
described masterfully by La Torre ) might sug gest that the Charter
re quires amend ment be cause the legal is sues arising from AI and
dis rupt ive tech no lo gies were not con sidered dur ing its draft ing.
Yet, the coun ter ar gu ment is that the Charter should be in ter preted
as a liv ing in stru ment by both EU and na tional judges
(Palmisano ).

Ad di tion ally, it is of ten ar gued that the Charter is not ap plied
ex tens ively by na tional judges in do mestic dis putes, and this can be
jus ti fied for sev eral reas ons. Some judges may de fer to higher
courts that, de pend ing on na tional pro ced ural autonomy, could
directly or in dir ectly dis cour age lower courts from ap ply ing
primary EU law. Oth ers, al though this is be com ing less com mon,
might re frain from ap ply ing primary EU law (and the Charter) due
to the com plex case law gov ern ing its scope of ap plic a tion. Fi nally,
much to the dis may of European law schol ars, a sig ni fic ant num ber
of na tional dis putes lack a clear link with EU law.

To pro mote its ap plic a tion, the EU should con tinue to sup port
the dis sem in a tion of the Charter through tar geted fund ing and
pro act ive ini ti at ives that demon strate how to ef fect ively util ize ex -
ist ing fun da mental rights in stru ments to safe guard demo cracy and
fun da mental rights in the con text of AI and other dis rupt ive
technologies.

Once these meas ures are in place, the Frame work Con ven tion is
more likely to serve as a valu able tool for na tional judges, en abling
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them to in ter pret other EU legal in stru ments – par tic u larly the
Charter – in ways that ad dress situ ations where demo cracy, fun da -
mental rights, and the rule of law are at stake.

Em bra cing com plex ity but avoid ing over crowding

The op por tun ity lies in the po ten tial of the Frame work Con ven tion
to as sist judges in cla ri fy ing the ap plic a tion of EU law to situ ations
where demo cracy and fun da mental rights in ter sect with ar ti fi cial
in tel li gence, bridging the EU and the Coun cil of Europe legal
systems. Al though the tide has been par tially turned dur ing the
tria logues on the AI Act, it is dif fi cult to over look that the AI Reg u -
la tion in the EU is primar ily de signed around the in ternal mar ket –
and per haps right fully so. There fore, once EU ac ces sion to the
Frame work Con ven tion is fi nal ized, it may aid both na tional and EU
judges in ac cur ately in ter pret ing and ap ply ing the EU frame work
on AI.

To add com plex ity to the pic ture, this del ic ate role played by
the Frame work Con ven tion must be bal anced with that of na tional
con sti tu tional courts, which of ten com pete with other European
courts to en sure the most ap pro pri ate de gree of pro tec tion.
However, the prob lem lies in the over crowding of charters of rights
and in stru ments for the pro tec tion of fun da mental rights. The
exponential increase in the num ber of in stru ments and levels of
pro tec tion could ul ti mately un der mine legal cer tainty.

One sug ges tion is to foster a com mon con sti tu tional lan guage
of di gital fun da mental rights in Europe by in centiv ising
last-instance na tional courts and con sti tu tional courts to ref er ence
the Charter, as well as the Frame work Con ven tion, and other in ter -
na tional con ven tions along side na tional con sti tu tional or primary
law pro vi sions. Ul ti mately, in ter pret a tion of na tional and EU legal
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in stru ments will rest with the com pet ent court – whether EU, in -
ter na tional or na tional – but this ap proach might help nav ig ate the
com plex it ies arising from the strat i fic a tion of legal in stru ments
while pre serving legal cer tainty.
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he EU should en sure fun da mental rights’ com pat ib il ity of EU
le gis la tion be fore its ad op tion. To that ef fect, we pro pose three

dis tinct paths to im prove the EU con trol mech an isms. At present,
the EU is  increasingly act ive in fun da mental right s- sens it ive
matters.  Its re cent le gis lat ive ef forts in reg u lat ing ar ti fi cial in tel li -
gence or com bat ing child sexual ab use are just two ex amples
among many ini ti at ives with strong fun da mental rights im plic a -
tions. Against  this back drop, it has been noted in  literature  that
cur rent mech an isms to en sure com pli ance of EU le gis la tion with
fun da mental rights prove insufficient.   Ex post  judicial rem ed ies
that al low EU acts to be chal lenged for their com pli ance with fun -
da mental rights are not al ways sat is fact ory, given the lim ited in -
terest of in sti tu tional play ers and the strict  locus standi  rules for
private act ors to launch an ac tion for an nul ment un der Art icle 263
(4) TFEU. Moreover, the  lack of re sources and in ef fect ive
representation of private act ors, es pe cially amongst vul ner able
groups, fur ther re duces ac cess to this ac tion. Whilst mech an isms to
en sure qual ity con trol in the pro cess lead ing to the ad op tion of EU
acts do ex ist within the EU’s in sti tu tional set ting, primar ily in the
form of im pact as sess ments, these mostly re main a merely formal
ex er cise. In line with the  resolution of the European Parliament,
we there fore sug gest strength en ing the ex ante fundamental rights
re view of EU le gis la tion. Be low, we ex plore several options to that
ef fect, each present ing vary ing de grees of feas ib il ity and ef fect ive -
ness.
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Im prov ing fun da mental rights pro tec tion through

(inter-)institutional prac tices

In or der to main stream fun da mental rights pro tec tion from the
early stages of pre par a tion of le gis lat ive pro pos als, the  European
Commission  and the Council  have their own “fun da mental rights
check -l ist” which is now in cluded in the  2023 “Bet ter reg u la tion”
tool box n. 29 . However, this practice has been criticised as a sole
“box-tick ing” process.  Moreover, the tool box cur rently only
provides gen eral guidelines without of fer ing right-spe cific
instructions.

To ad dress these short com ings, we first sug gest im prov ing the
qual it at ive re quire ments of the tool box, by im pos ing an ob lig a tion
to spe cify the de gree of neg at ive im pact on fun da mental rights.
An other meas ure would in volve the ad op tion of right-spe cific tool -
boxes, provid ing fur ther de tails as to when each right is likely to be
breached. We also in vite the EU in sti tu tions to ad opt a com mon
fun da mental right s-spe cific check -l ist, to be es tab lished and reg u -
larly up dated in co oper a tion with the FRA. Fur ther more, we pro -
pose to en hance the scru tiny of Com mis sion ini ti at ives con cern ing
fun da mental rights by im prov ing im pact as sess ments. Fun da -
mental rights im pact as sess ments are cur rently not sys tem at ic.
According to the Better Reg u la tion tool box, they are only re quired
for Com mis sion ini ti at ives “likely to have sig ni fic ant eco nom ic, en -
vir on mental or so cial im pacts or that en tail sig ni fic ant spend ing,
and where the Com mis sion has a choice of policy op tion s”.

We sug gest mak ing a fun da mental rights im pact as sess ment
sys tem at ic, if ne ces sary, by adding a man dat ory sep ar ate fun da -
mental rights sec tion to the im pact as sess ments. As it is rather
com mon for EU in sti tu tions to out source these im pact as sess ments
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to ex ternal ex perts, an other sug ges tion is to es tab lish qual ity
stand ards for this out sourcing, such as re quire ments for ex pert ise,
in de pend ence, and other key cri ter ia.

Once the Com mis sion’s im pact as sess ment has been draf ted,
the Reg u lat ory Scru tiny Board (RSB) is com pet ent to re view its
qual ity. The RS B’s mem bers are how ever not al ways spe cial ised in
fun da mental rights pro tec tion. Fur ther more, RSB re ports do not
con sist ently re view whether the im pact on fun da mental rights has
been as sessed in a sat is fact ory man ner. A valu able ad just ment is to
es tab lish a Fun da mental Rights Scru tiny Board, spe cific ally in
charge of re view ing the qual ity of fun da mental rights im pact
assessments. Al tern at ively, one sec tion within the RSB could be
dedicated to scru tin ising the qual ity of the fun da mental rights im -
pact as sess ments. Ul ti mately, the pro cess of ap point ment of the
RSB, or the FRSB, ought to be re vised to en sure greater in de pend -
ence vis-à-vis the Com mis sion.

In or der to im ple ment the pre vi ous pro pos als, ad just ments to
ex ist ing soft law in stru ments could be made. However, we sug gest
ad opt ing a new in ter insti tu tional agree ment on “Bet ter
Fundamental Rights Com pli ant Reg u la tion”, which would al low the
cent ral iz a tion of good fun da mental rights prac tices, shared by the
European Com mis sion, the European Par lia ment, and the Coun cil.
In our view, the pro pos als in cluded in this first sec tion would con -
sti tute a good – if not en tirely novel – first step to wards en hanced
pro tec tion of fun da mental rights in EU le gis la tion, even though we
re cog nize that this might sig nify an ad di tional bur den for the in sti -
tu tions’ le gis lat ive work.
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In volving FRA as an in de pend ent body en sur ing external ex

ante fundamental rights re view

There are sev eral good reas ons to in volve the FRA in ex ante review
mech an isms. Its in de pend ent nature ac cord ing to Art icle 16 of
the FRA Regulation (Regulation (EC) No 168/2007) ensures a more
neut ral and ob ject ive as sess ment of fun da mental rights
compliance of draft le gis la tion. Moreover, the in ternal struc ture
and com pos i tion of the FRA guar an tee a high de gree of know ledge
and ex pert ise in fun da mental rights mat ters. Fur ther more, there is
a di versity and plur al ity of per spect ives rep res en ted via the FRA’s
com pos i tion (e.g. aca demic voices, na tional in put, per spect ives
from the Coun cil of Europe as well as rep res ent at ives of the
European Com mis sion). This di verse com pos i tion gives the Agency
legitimacy and au thor ity, also vis-à-vis other act ors in the le gis lat -
ive pro ced ure. Fi nally, equip ping FRA with new prerog at ives could
fill an in sti tu tional gap: whereas some Mem ber States – such as the
Netherlands, Bel gi um, or France – have in de pend ent in sti tu tions
ad vising on the fun da mental rights com pat ib il ity of draft le gis la -
tion (i.e., the  Conseil d’État/Raad van State), the EU does not yet
have such an act or.

We en vis age two op tions to in volve the FRA more prom in ently
in  ex ante  control of EU le gis la tion, both re quir ing amending  the
FRA Reg u la tion.

Our pre ferred re com mend a tion for re in for cing the FRA’s role is
to grant it the right to is sue pub lic opin ions on fun da mental rights
com pli ance of draft le gis la tion on its own ini ti at ive. Ac cord ing to
the cur rent ver sion of Art icle 4 (2) of the FRA Reg u la tion, FRA may
is sue an opin ion on po s i tions taken by the in sti tu tions in the
course of le gis lat ive pro ced ures only where such a re quest has been
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made by the re spect ive in sti tu tion. By grant ing it the pos sib il ity of
giv ing ad vis ory opin ions spon tan eously dur ing the le gis lat ive pro -
cess in stead, the ex ante review be comes more com pre hens ive. Such
rights of is su ing spon tan eous opin ions already ex ist in the EU legal
or der. For in stance, the European Eco nomic and So cial Com mit tee
may is sue an opin ion to the Com mis sion, the Coun cil, and the Par -
lia ment if it deems it ap pro pri ate, ac cord ing to Art icle 304 (1)
TFEU. The ne ces sary modi fic a tion of Art icle 4 (2) FRA Reg u la tion –
which would re quire un an im ity in the Coun cil fol low ing Art icle 352
(1) TFEU – could thus be mod elled on this word ing.

Our second sug ges tion goes one step fur ther. Con sult ing FRA
would be come man dat ory – in stead of dis cre tion ary – for the Com -
mis sion upon fi nal ising le gis lat ive proposals.  This could be
achieved by modi fy ing Art 4 (1), adding the man dat ory con sulta -
tion to the list of the FRA’s task. Again, such a duty to ask for an ex -
ternal or gan’s opin ion on draft le gis la tion in mat ters of fun da -
mental rights would not be nov el, as il lus trated by the Com mis -
sion’s existing  duty to con sult the European Data Pro tec tion
Supervisor  when a le gis lat ive pro posal im pacts the pro tec tion of
in di vidu als’ per sonal data.  This op tion, however, en tails a risk of
ex cess ively length en ing the le gis lat ive pro ced ure. An answer to
this prob lem could be to es tab lish a one-stop-shop mech an ism in -
side the agency which would be in charge of run ning a quick (lim -
ited) pre lim in ary check in or der to de cide whether is su ing an in -
depth opin ion is ne ces sary, or whether the pro ced ure can con tinue
be fore the European Par lia ment and the Coun cil. This solu tion
would re quire ad di tional re sources for the FRA to prop erly ex ecute
this task without hinder ing its other func tions.

Even though such ad vis ory opin ions of the FRA would not be
bind ing, they would prob ably lead to a strength en ing of fun da -
mental rights com pli ance, es pe cially as the Court of Justice of the
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EU (CJEU) may take it into ac count in its reas on ing when rul ing on
an nul ment ac tions.

In tro du cing an ex ante fundamental rights ju di cial re view

A fi nal op tion to en hance the pro tec tion of fun da mental rights
would en tail es tab lish ing a pro ced ure of ex ante  judicial re view of
EU le gis la tion by the CJEU. This op tion of a “pre-empt ive re view of
norms at the CJEU” has been con sidered by the Par lia ment in
its proposals for the amend ment of the Treaties.  It also ex ists in
some na tional legal sys tems, such as France  and Poland . At the
EU level, the in tro duc tion of such ab stract pre-empt ive re view of
draft le gis la tion would re quire a ma jor treaty re form.

In the frame work of a pre-empt ive fun da mental rights re view,
the CJEU could give a bind ing opin ion on the com pat ib il ity of an
en vis aged le gis lat ive act with fun da mental rights at the very end of
the le gis lat ive pro ced ure. Such a mech an ism could be mod elled
after the ex ist ing mech an ism for re view ing the com pat ib il ity of en -
vis aged in ter na tional agree ments with EU primary law provided for
in Art icle 218 (11) TFEU.

Non ethe less, this might en tail sev eral risks. Set ting up an  ex
ante judicial re view mech an ism presents an evident threat of of ex -
tend ing the le gis lat ive pro cess ex cess ively, gen er at ing ab uses in
the use of such pro ced ure and over bur den ing the CJEU. For this
reas on, the use of the pre-empt ive con trol pro ced ure would need to
be subject to strict admissibility con di tions. Fur ther more, in tro du -
cing this pro ced ure should be pre ceded by a thor ough re flec tion on
its in ter ac tions and over laps with the an nul ment ac tion provided
for in Art icle 263 TFEU. The scopes of the two mech an isms could
be sep ar ated, for in stance, by lim it ing the grounds of ex ante review
to fun da mental right s-re lated mat ters.

9

10 11

En han cing Fun da mental Rights Pro tec tion

116



Con clu sion

The con stantly grow ing body of EU sec ond ary le gis la tion in fun da -
mental right s- sens it ive fields calls for a ser i ous de bate on the po -
ten tial re fine ment of ex ante review of EU le gis lat ive acts. Whereas
the es tab lish ment of fully-fledged con trol mech an isms – sim ilar to
those ex ist ing in sev eral Mem ber States – of EU le gis la tion would
im ply a ma jor over haul of the cur rent in sti tu tional set ting, sig ni fic -
ant ad just ments may be real ised via the  improvement of already
prac ticed solu tions. A num ber of the afore men tioned re fine ments
such as those con cern ing the “Bet ter reg u la tion” tool box or the
way im pact as sess ments are con duc ted con sti tute changes that
could be in tro duced through the spread ing of good prac tices. Their
ef fect ive im ple ment a tion, po ten tially coupled with an en hanced
in volve ment of FRA in the le gis lat ive pro cess would in crease the
cred ib il ity of the EU in its role as a key player in the field of fun da -
mental rights protection.

This pub lic a tion is the out come of a work shop (KU Leuven, 13-
14.6.2024) hos ted by the RE SHUFFLE pro ject un der the dir ec tion of
Prof. Muir. The lat ter pro ject ex plores the con sti tu tional im plic a tions
of the grow ing in flu ence of the EU on the pro tec tion of fun da mental
rights in Europe; it is fun ded by the European Re search Coun cil un der
the European Uni on’s Ho ri zon 2020 re search and in nov a tion pro -
gramme (Grant Agree ment n. 851621).
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he di ver ging stand ards of pro tec tion con cern ing the right to a
fair tri al, as in ter preted by the CJEU and the EC tHR, re main a

crit ical obstacle to the EU’s re newed at tempt at ac ces sion to the
ECHR. In this field, the two Courts seem to be drift ing fur ther apart
rather than con ver ging, lead ing to un re solved con flicts between
the stand ard of fun da mental rights pro tec tion and mu tual trust
obligations in the EU. Ex cept in the un likely event of a
course-correction by the CJEU, this means that we are no closer to
accession today than we were ten years ago, when the
now-infamous Opin ion 2/13  was handed down.

The new ac ces sion agree ment: third time’s the charm?

The pro cess of EU ac ces sion to the ECHR has been a long one,
thwarted so far by two neg at ive opin ions of the CJEU (firstly in
Opin ion 2/94  and sub sequently in Opin ion 2/13). Since 2020, a
third at tempt at com plet ing the pro cess of ac ces sion has been
ongoing. This cul min ated with the pro vi sional ap proval of a new
ac ces sion agree ment in March 2023.  Ne go ti ations for this agree -
ment were struc tured around the main con cerns raised by the CJEU
in Opin ion 2/13, which have been ex tens ively dis cussed in the last
ten years (see e.g. the sym posium on Verfassungsblog  and Peers ).

It is re mark able to ob serve how some of these con cerns,
however, have been given more at ten tion than oth ers. Even a
cursory reading of the ne go ti ation meet ing reports shows that the
is sue of mu tual trust, which had been cent ral in Opin ion 2/13, was
dis missed with a quick ref er ence and not much substance.  The
agree ment merely states that ac ces sion shall not af fect the ap plic a -
tion of the prin ciple of mu tual trust, while at the same time re -
mark ing that the ECHR stand ard of pro tec tion of hu man rights
must be guar an teed (Article 6 Draft Ac ces sion Agreement).  This is
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sup por ted by a lac onic reference to an in creas ing con ver gence in
the case law of the two Courts, which ac cord ing to the ne go ti at ors
means that mu tual trust today is no longer a road b lock to ac ces -
sion (paras. 87-88 Ex plan at ory Memorandum ).

As already dis cussed else where, this con ver gence is
questionable.  By hand pick ing se lec ted cases that demon strate
convergence,   the ne go ti at ors at temp ted to present mu tual trust
as a non-is sue. However, this does not fully re flect real ity. In
particular, the case law con cern ing the right to a fair trial (en -
shrined in Art icle 6 ECHR and cor res pond ingly in Art icle 47 (2)
Charter) shows a very dif fer ent pic ture: one of in creas ing di ver -
gence in the re quired stand ard of pro tec tion.

Mu tual trust as an obstacle for ac ces sion

In or der to un der stand the rel ev ance of di ver gence in the right to a
fair trial case law for ac ces sion, it is use ful to re call briefly why and
how mu tual trust be came such an obstacle for ac ces sion in the first
place. As well as in tro du cing a duty to ac cede to the ECHR (Art 6 (2)
TEU), the Lis bon Treaty also in tro duced some lim it a tions to this
ac ces sion, in clud ing the need to pre serve “the spe cific char ac ter ist -
ics of the Uni on” (Pro tocol No 8).

One of those char ac ter ist ics is the autonomy of EU law, which
finds its raison d’être in the prin ciple of mu tual trust. Mu tual trust
com prises the idea that Mem ber States must trust that other Mem -
ber States com ply with EU law and con sequently must re cog nise
their legal out comes (e.g. ju di cial de cisions or stand ards) without
ques tion ing their fun da mental rights’ com pli ance. This is es sen tial
to al low the cre ation and main ten ance of an area without in ternal
bor ders – par tic u larly for what con cerns the EU’s Area of Freedom,
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Se cur ity, and Justice – and en sure co her ency in the ap plic a tion of
EU law.

The is sue arose in Opin ion 2/13 be cause dis agree ments had
emerged between the CJEU and the EC tHR on the ex tent to which
Mem ber States should check each oth er’s fun da mental rights com -
pli ance, es pe cially in cases re lated to asylum and European Ar rest
War rants (EAW). The CJEU was con cerned that ac ces sion would ob -
lige Mem ber States to check that other States ob served fun da -
mental rights in in di vidual cases, as re quired by the EC tHR, rather
than ac cept its own re quire ment of an auto matic ap plic a tion of
mu tual trust. This was li able to up set the autonomy of EU law by
put ting into ques tion the pre sumed suf fi ciency of its fun da mental
rights pro tec tion.

Since 2014, the case law on per miss ible derog a tions from mu -
tual trust has de veloped sub stan tially. These de vel op ments have
some times softened the con flict between the Courts, as high lighted
in the ac ces sion agree ment, and some times ex acer bated the ten -
sion. The right to a fair trial is an ex ample of the lat ter: while the
CJEU con tin ues to ap ply a strin gent test to derog ate from mu tual
trust, the EC tHR has seem ingly lowered its threshold. The com ing
sec tions ex plore these de vel op ments to show the re main ing areas
of di ver gence and their im plic a tion for ac ces sion.

The CJEU doubles down on the two-step test

The CJEU has de veloped an ex tens ive body of case law (re)de fin ing
which ex cep tional cir cum stances might jus tify the sus pen sion of
mu tual trust. The pro to typ ical for mu la tion is set out in Aranyosi
and Căldăraru  (Joined Cases C-404/15 and C-659/15 PPU). This
two-step test pre scribes that mu tual trust may only be sus pen ded
if na tional courts can demon strate that sys temic de fi cien cies in the
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is su ing Mem ber State cre ate a real risk of vi ol a tion of a fun da -
mental right and that, in the spe cific case, there are sub stan tial
grounds for con clud ing that the in di vidual sub ject to the EAW re -
quest will con cretely run that risk.

In some areas, such as vi ol a tions of the pro hib i tion of in hu man
and de grad ing treat ment (Article 3 ECHR and Art icle 4 Charter),
the CJEU has loosened the re quire ment of sys temic de fi cien cies
(see e.g. C.K. and Others  (C-578/16 PPU)). This brings it in align -
ment with the EC tHR’s duty for na tional courts to check for the ex -
ist ence of a mani fest de fi ciency of any ser i ous al leg a tion of the
right not be sub ject to in hu man or de grad ing treat ment (see also
the com par at ive case com pil a tion of the ne go ti at ing group ).
However, for most other cases, the con struc tion of ex cep tions to
mu tual trust con tin ues to be strictly in ter preted. The CJEU’s EAW
cases un der Art icle 47 (2) Charter, which have been prom in ent of
the Court’s agenda due to the rule of law back slid ing in sev eral
Mem ber States that has sys tem at ic ally af fected ju di cial in de pend -
ence stand ards, demon strate this.

The first case in point is LM  (C-216/18 PPU). This case con -
cerned the ques tion of whether an in di vidual could be sur rendered
when the ex ecut ing au thor ity has ser i ous doubts whether they
would re ceive a fair trial in the is su ing state. In this case, the con -
cerns stemmed from the lack of ju di cial in de pend ence res ult ing
from changes to the Pol ish ju di cial sys tem. Al lud ing to the in de -
pend ence of courts as the “essence of the right to a fair tri al” (para.
59), the CJEU took the view that it would in prin ciple be pos sible to
sus pend the ex e cu tion of an EAW in case of a real risk of breach of
an in di vidu al’s Art icle 47 Charter. However, this would only be the
case if both steps of the Aranyosi-test were dis charged (for a wider
cri tique, see the re spect ive sym posium on Verfassungsblog   as
well as Bárd and Van Ballegooij ).
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Since then, the CJEU has con sist ently con firmed the ap plic a tion
of the two step-test in cases con cern ing Art icle 47 (2) Charter. In
Openbaar Min is terie I  (C-354/20 and C-412/20 PPU; in de pend ence
of the is su ing state’s ju di ciary) and Openbaar Min is terie II  (Joined
Cases C-562/21 PPU and C-563/21 PPU; right to a tribunal
established by law in the is su ing state), the CJEU held that the
mere ex ist ence of sys temic de fi cien cies con cern ing ex cess ive polit -
ical in flu ence in ju di cial ap point ments in a Mem ber State is in suf fi -
cient to modify ex ist ent lim its to mu tual trust. It con firmed that a
con crete im pact on the in di vidual must be demon strated, and that
the ex ecut ing au thor ity must re quest sup ple ment ary in form a tion
on the in di vidu al’s real risk of their right to a fair trial be fore the
non-execution  of an EAW (para. 84 and sub sequent). Openbaar
Min is terie II further spe cifies that the bur den of proof of this
second step re mains with the in di vidual sub ject to the EAW (para.
83).

The 2023 rul ing on the sur render of Catalan politi cians who
fled to Bel gium after the in de pend ence ref er en dum, Puig Gordi and
Others  (C-158/21), goes even fur ther, cla ri fy ing that both steps
must be proven in de pend ently of one an oth er. In the ab sence of
proven, re li able and spe cific in form a tion which demon strates that
there are sys temic de fi cien cies in re la tion to Art icle 47 (2) Charter,
a Mem ber State can not re fuse to ex ecute the EAW, even if there is a
ser i ous risk of a rights breach for the spe cific in di vidual (para. 111).
In do ing so, Calle waert ar gues, the CJEU is es sen tially re sus cit at ing
the ori gin al, col lect ive test set out in N.S. and Others (Joined Cases
C-411/10 and C-493/10), which is hard to re con cile with the EC tHR’
re quire ment to ap ply an in di vidual test.

In short, the CJEU’s jur is pru dence shows that con test ing the
pre sump tion of mu tual trust in fair trial cases re mains nar row and
re served for ex cep tional cir cum stances. The evid en tiary re quire-
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ments for the second step of the test are ex cess ively de mand ing
and in prac tice al most im possible to dis charge, es pe cially
considering the bur den of proof is on the in di vidu al. The con tin ued
de teri or a tion of the in de pend ence and im par ti al ity of the ju di ciary
in sev eral Mem ber States also seems at odds with the in sist ence of
the CJEU in ap ply ing the second step of the Aranyosi-test (on this
point, see also Inghelbrecht , Gotovuša  and Holmøyvik ). Given
that the right to a fair trial is the pre- con di tion for the ex er cise of
all other rights de rived from EU law and that the lack of ju di cial in -
de pend ence jeop ard ises all fun da mental rights (ASJP  para. 59 )
such a high threshold for dis ap plic a tion of mu tual trust seems also
mani festly in com pat ible with the char ac ter and ab so lute nature of
Art icle 47 (2) Charter.

The EC tHR looks ahead: an either /or ap proach to the two-step

test?

In par al lel, the EC tHR has de veloped its own jur is pru dence, al -
though it deals with com par at ively fewer cases that dir ectly con -
cern mu tual trust. This is due to the Bos phor us- pre sump tion, un -
der which the EC tHR con siders the pro tec tion of fun da mental
rights within the EU to be, in prin ciple, equi val ent to that un der
the ECHR. This pre sump tion is ap plic able in the ab sence of any
mar gin of dis cre tion in com ply ing with an EU law ob lig a tion and
when the full po ten tial of the su per vis ory mech an isms provided for
by EU law is de ployed. Even here, it can still be re but ted if there are
signs of mani fest de fi ciency in the pro tec tion provided by EU law.

The ap plic a tion of Bos phorus jointly with the
almost-automatic ap plic a tion of mu tual trust schemes cre ates an
evid ent gap in the pro tec tion of fun da mental rights for in di vidu als.
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To by pass this prob lem, the EC tHR has con sist ently held that if a
ser i ous and sub stan ti ated com plaint is raised be fore na tional
courts in dic at ing that the pro tec tion of an ECHR right has been
mani festly de fi cient and this situ ation can not be remedied by EU
law, na tional courts can not re frain from ex amin ing that com plaint
simply be cause they are ap ply ing EU law (Avotiņš v Latvia,  para.
116 ). Un like un der the CJEU jur is pru dence, this in di vidu al ised ap -
proach does not re quire sys temic de fi cien cies to sus pend mu tual
trust.

This ap proach has been bolstered in re cent cases ex pound ing
on the im pact of sys temic de fi cien cies on the es sence of Art icle 6
ECHR. In Ástráðsson v Iceland , the EC tHR as sessed the im pact of
ir reg u lar it ies of ju di cial ap point ment pro ced ures on the right to a
tribunal es tab lished by law. Here, the Court es tab lished that fun da -
mental pro ced ural rules for ap point ing judges con sti tute the es -
sence of a “tribunal es tab lished by law” as a stand-alone right
(para. 227) and ir reg u lar it ies in ap point ment pro ced ures may con -
sti tute a vi ol a tion of the right to a fair tri al, without as sess ing a
con crete lack of ju di cial in de pend ence faced by an in di vidual (but
sub ject to a three-step test, dis cussed by Graver  and Leloup ).

A num ber of other cases fol lowed which as sess sys temic dys -
func tion in ju di cial ap point ments pro ced ures in Po land (see e.g.
Xero Flor , Advance Pharma , Reczkowicz , and Dolińska-Ficek and
Ozimek ). Here, the EC tHR ap plied the Ástráðsson-test to sev eral
re formed Pol ish courts, in clud ing sev eral cham bers of the Su preme
Court and the Na tional Coun cil of the Ju di ciary, and found those
courts not to be “tribunals es tab lished by law”. There fore, their de -
cisions con sti tuted a breach of Art icle 6 ECHR due to in her ently
de fi cient ju di cial ap point ment pro ced ure which lacked
independence from le gis lature and ex ec ut ive.
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It is true that these cases do not con cern mu tual trust schemes
dir ectly. However, the con clu sion that the mere ex ist ence of
systemic deficiencies in ju di cial ap point ments is suf fi cient for a vi -
ol a tion of Art icle 6 ECHR, without demon strat ing lack of ju di cial
in de pend ence in a con crete case, has im plic a tions for the
(dis)application of mu tual trust. As Graver ar gued in the im me di ate
af ter math of Ástráðsson, these cases im ply that de cisions made by
an un law fully ap poin ted judge or tribunal not es tab lished by law
would con sti tute a vi ol a tion of Art icle 6 ECHR.  In turn,
authorities executing an EAW ori gin at ing from one of these courts
would be un der an EC tHR-driven ob lig a tion to check whether the
ap point ment of judges com plied with Art icle 6 ECHR. In case of a
neg at ive an swer, this could res ult in the non-ex e cu tion of the EAW
even in the ab sence of an in di vidual as sess ment. In other words,
sys temic de fi cien cies alone may also be suf fi cient to set aside mu -
tual trust.

In short, bad news for EU ac ces sion to the ECHR

While the new ac ces sion agree ment takes the pre sump tion on con -
ver gence in the case law of the two Courts as a start ing point, dif -
fer ences per sist in how mu tual trust is to be ap plied when the right
to a fair trial is at stake. These dif fer ences show that we are far
from hav ing reached a com mon un der stand ing of the lim its of mu -
tual trust. The state ment con tained in Art icle 6 of the new agree -
ment, lay ing down that mu tual trust “shall not be affected by ac -
ces sion”, does noth ing to change the real ity that mu tual trust will
be af fected by ac ces sion if Mem ber States are re quired to ad opt an
ECHR stand ard of fun da mental rights pro tec tion in all cases (as
also laid down in this chapter). In cre at ing this il lu sion that mu tual
trust is no longer an is sue, the new agree ment fails to ad dress the
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autonomy con cerns raised by the CJEU in Opin ion 2/13. At the
same time, it is not easy to ima gine any al tern at ive for mu la tions
that would “square the circle” of mu tual trust while pleas ing both
Courts.

The simplest solu tion would be for the CJEU to ad just its
standard of pro tec tion to that of the EC tHR and con struct a wider
scope for per miss ible derog a tions from mu tual trust, as it already
does for other rights. This would be co her ent with Art icle 52 (3)
Charter, which states that Charter rights cor res pond ing to those in
the ECHR should be ap plied in line with the Con ven tion. Yet, this
solu tion does not seem real istic given the re peated re fus als to
move away from the Aranyosi-test. Sim il arly, it would be sur pris ing
if the CJEU de cided to back track from Opin ion 2/13 and the im -
port ance of en sur ing the autonomy of EU law in its next opin ion.

Con versely, the EC tHR could main tain some form of Bos phor -
us- pre sump tion after ac ces sion or guar an tee a wide mar gin of ap -
pre ci ation to the EU Mem ber States when they are ap ply ing mu tual
trust, to ac count for the spe cificit ies of EU law. This is an un ten able
po s i tion for many reas ons. Not only does it defy the point of hav ing
ex ternal fun da mental rights su per vi sion by the EC tHR, but it also
cre ates a priv ileged po s i tion for the EU which could lead to ten -
sions within the Con ven tion sys tem vis-à-vis non-EU coun tries, as
it would be in es sence claim ing a ho ri zontal ex emp tion from the
nor mal ECHR stand ards (for fur ther ana lys is, see Imamović ).

Given that the res ol u tion of this prob lem is en tirely up to the
Courts and the will ing ness of the CJEU to com prom ise on the
autonomy of EU law, it does not seem like there is much else that
the new ac ces sion agree ment could do to fix this. For now, with its
third opin ion pending, it is hard to ima gine how the CJEU would be
able to jus tify the new agree ment as hav ing ad dressed the ten sion
arising between the ECHR stand ards of hu man rights pro tec tion
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and mu tual trust- based schemes without con tra dict ing it self in
Opin ion 2/13.
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