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t is n’t hard to no tice that In dian con sti tu tion al ism has been un -
der go ing a phase of churn ing. Today, the found a tional ideas

upon which the In dian so ci ety was as pired to be re con sti t uted at
the time of in de pend ence are un der deep strain. While the last
decade may not have left many con spicu ous signs tex tu ally, the
soul of In di a’s con sti tu tional sys tem has suffered sev eral dents.
The rul ing gov ern ment, along with sev eral of its ideo lo gic ally af fil i -
ated civil and pro fes sional or gan iz a tions, have launched, quite suc -
cess fully, a pro ject of re de fin ing In dia, its con sti tu tional iden tity,
and its vision.

Against this back drop, the dec ade from 2014 to 2024 has been a
cru cial period for In dian con sti tu tion al ism and those en gaged with
In dian polit ics. It has been a roller coast er, marked by epis odes of
demo cratic re si li ence and hope amid the sus tained ex pan sion of
the Bhar atiya Janata Party (B JP) and its ef forts to shape pub lic con -
scious ness and con sol id ate over in sti tu tions.

It would not be wrong to say that the past year is em blem atic of
the trans itions In dia has un der gone over the last dec ade. In 2024,
the Nar en dra Mod i-led BJP com pleted 10 years at the helm of
India’s union gov ern ment and geared to re turn to power for the
third con sec ut ive term as gen eral elec tions were held dur ing the
first half of the year. In the face of the BJP’s jug ger naut, par tic u larly
ow ing to its or gan iz a tional skills, strong and deep cadre pres ence,
and Mod i’s pop u list stand ing, the op pos i tion (con sti tuted of both
na tional and state polit ical parties) de cided to come to gether to
fight the elec tion as a united op pos i tion bloc. They named them -
selves IN DIA, short for In dian Na tional De vel op mental In clus ive
Al li ance. They put up a strong fight and chal lenged the in cum bents
sig ni fic antly. IN DIA was able to bring the BJP be low the ma jor ity
mark for the first time since it as cen ded to power in 2014, en sur ing
that the BJP’s power is checked as it could only form the gov ern-
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ment in co ali tion with other smal ler parties, and cre at ing a sen ti -
ment that the jug ger naut is in deed de feat able. In hind sight, if one
of the BJP’s cru cial co ali tion part ners – Janata Dal (United) – had
stayed to gether with IN DIA and not jumped ship to join the BJP in
Janu ary 2024,  the data says that the BJP, and its co ali tion called
the Na tional Demo cratic Al li ance (NDA), could well have been de -
cis ively de throned.

However, and one must give this to the BJP and its elec tion eer -
ing ir re spect ive of where they stand in terms of their polit ical ideo -
logy, the BJP was able to strike cracks in IN DIA, ex pand its reach in
the south ern and east ern states of In dia (dis lodging the per cep tion
that the BJP is just a north-In dia party), and most im port antly, re -
tain its vote share from the 2019 elec tion des pite a loss in seats.
The loss in seats is in dic at ive of the fact that the non-BJP vote con -
sol id ated in fa vour of the op pos i tion. There fore, when the lead ing
op pos i tion party, the In dian Na tional Con gress, claims a moral vic -
tory by find ing solace in the fact that Mod i’s pop ular ity is plum -
met ing as the BJP failed to cross the ma jor ity mark, it sounds more
like hys teria. Sim il arly, when the seasoned com ment ator on In dian
polit ics, Yo gen dra Ya dav, notes in the im me di ate af ter math of the
res ults that “[ Modi] has man aged to re claim the chair he so
desperately needed but the pub lic has denied him the iqbal (moral
au thor ity, presti ge, le git im acy) that he so craved”, one must take
these claims with a pinch of salt.  The BJP’s pop ular ity and sup port
re main intact. 

The re cent state elec tions af firm this. The BJP was able to wrest
power from the es tab lished state party in Odisha and give the state
its first-ever BJP gov ern ment. In this pro cess, it ous ted the sit ting
Chief Min ister, who had held the po s i tion con tinu ously for the last
24 years. Sim il arly, it has been able to form the gov ern ment in the
Union Ter rit ory of Delhi after a long wait of 27 years. In Jammu and
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Kash mir, where elec tions were held for the first time since the ab -
rog a tion of its spe cial con sti tu tional status in 2019, the BJP re -
turned with the highest vote share. In two other states – Hary ana
and Ma ha rashtra – where IN DIA out per formed the BJP dur ing the
2024 na tional elec tions, the BJP re gistered his toric and massive
wins against all odds and pre dic tions, even sur pris ing its own
cadres. If the num bers are any thing to go by, the BJP re tains the
iqbal and has a de cis ive man date. It may not even be wrong to say
that any com ment ary not ing that the BJP is past its peak may have
mis judged the mo ment.

But polit ics and con sti tu tional gov ernance do not (should not?)
hinge solely on num bers. There are cer tain as pects of gov ernance
where the sig ni fic ance of brute num bers fades to give space and
primacy to high-order con sti tu tional prin ciples. The In dian Con sti -
tu tion is not ma jor it ari an; it is demo crat ic, as un der stood in its
thicker con cep tion. This book at tempts to take that fur ther step of
ana lyz ing In dian gov ernance, as wit nessed since the as cend ency of
the BJP since 2014, and map ping it against the val ues en shrined in
the In dian Con sti tu tion. It aims to take stock of the con sti tu tional
de vel op ments in In dia in the last dec ade and ex plain their sig ni fic -
ance from the lens of In di a’s con sti tu tional iden tity.

This book ori gin ated as a blog sym posium on
Verfassungsblog.   In April 2024, on the eve of the In dian na tional
elec tions, a long list of legal schol ars and prac ti tion ers came
together to re flect upon the de vel op ments in par tic u lar areas of In -
dian con sti tu tional law over the last dec ade. They dis cussed a num -
ber of is sues ran ging from the health of con sti tu tional in sti tu tions
to the state of fun da mental rights, aim ing to present a hol istic
picture of the state of In dian con sti tu tion al ism. The sym posium re -
ceived a won der ful re spon se, and thus, we thought of ex pand ing
our ef forts and touch ing on more ques tions of a press ing nature as
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we sat in the post-elec tion phase. It is our sin cere hope that this
book will make pos it ive con tri bu tions to the un der stand ing of and
en gage ment with In dian con sti tu tional law and politics. 

In dian con sti tu tion al ism at cross roads

The dec ade from 2014 to 2024 has been a dec ade of trans ition.
During this peri od, the In dian demo cracy and its con sti tu tional
system has seen an all-round at tack. The BJP has de ployed the
ancient Indian philosopher Kautily a’s con cepts of sāma
(conciliation/alliance), dāma (gift), bheda (trickery), and
daṇḍa  (punishment) to in filt rate and cap ture the en tire sys tem.
En vis aged to con duct their ac tions in de pend ently, in sti tu tions like
the Elec tion Com mis sion and se cur ity agen cies, and of fices of
governors and the speaker are today out rightly func tion ing in a
par tisan man ner to yield polit ical be ne fits to the BJP.   They have
en sured that no space is ceded to the political opposition. Fed eral
in vest ig at ive bod ies have se lect ively re gistered nu mer ous cases
against mem bers of the op pos i tion political parties.  This, along
with en tice ment by way of mon et ary be ne fits or a prom ise of of fice,
has helped them col lapse sev eral state gov ern ments where the BJP
had suf fi cient num bers to form its gov ern ment after a few de fec -
tions. Court cases are reg u larly either dropped or pushed to the
back burner once the ac cused shifts their al li ance to the BJP.  In
other cases, the gov ern ment has ar res ted sev eral sit ting min is ters
and Chief Ministers  and froze ac counts of polit ical parties on
flimsy grounds to crimple state gov ern ments and op pos i tion move -
ments, respectively. A sim ilar tac tic is used against cor por a tions to
seek (extort? ) polit ical fund ing. Institutional capture has reached
such levels that it will be very difficult for a non-BJP gov ern ment to
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design and im ple ment any con sti tu tional re pair pro ject once it
comes to power.

Like wise, the in filt ra tion of the civil space is over all. The BJP
has used the artistic, media, and di gital space to spread its nar rat -
ives and cap ture the minds of the cit izenry with its false hoods and
ideology.  These chan nels are used stra tegic ally to bol ster the im -
age of the Prime Min is ter and de fame and dwarf the op pos i tion (of
every form, not only polit ic al) in every man ner pos sible. Where
sāma, dāma, and bheda don’t func tion, it uses daṇḍa (punishment).
In tel lec tu als, aca dem i cians, in sti tu tions, and stu dent bod ies that
have chal lenged the BJP have been attacked,   either by state ac -
tion, a di gital cam paign against them, or via an in stru ment al iz a -
tion of the cinema.  The fin an cial sup port for NGOs, think tanks
and civil so ci ety or gan iz a tions is choked; for eign fund ing li censes
are can celed. The space for op pos i tion and civil so ci ety is, there -
fore, shrink ing rap idly.

The BJP tol er ates no op pos i tion, dis sent, or al tern at ive vis ions
for the coun try. It straight way la bels them as desh virodhi mansikta
(unpatriotic men tal ity) or an ti -n a tion al ism as if there was only a
sin gu lar vis ion for the suc cess and de vel op ment of In dia. This fits
with its at tempt to de velop an al tern at ive his tory, vis ion, and ideo -
lo gical north star for In dia through vari ous means, (in clud ing the
re writ ing of his tory school books) with the hope to over power the
one ima gined dur ing the free dom mo ment and the draft ing of the
Con sti tu tion. Once suc cess ful, re pla cing the con sti tu tional text will
re main a mere form al ity; the so ci ety would have already moved on
from the ideals in scribed in the 1950 doc u ment.

In this pro cess, people have been fur ther re moved from con sti -
tu tional pro cesses. They are less in volved in the law mak ing pro -
cesses, as laws are reg u larly passed with min imal or no de bate.
Stat ist ics show that fewer bills are re ferred to par lia ment ary com-
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mit tees as com pared to be fore 2014, which means that there is less
space for de tailed dis cus sion, scru tiny, and stake holder con-
sultations.  The con sequence is that the dy namic of the
government-people re la tion ship is be ing altered. The cur rent gov -
ern ment seem ingly es tab lishes a re gime of one-way com mu nic a -
tion with very little scope for hold ing the gov ern ment ac count able.
The of fice of the Prime Min is ter has been trans formed into a
king-like po s i tion.

The BJP has also at temp ted to di min ish the power of in di vidual
states in the fed eral struc ture. The most prom in ent ex ample here
was the ab rog a tion of the spe cial status of the state of Jammu and
Kashmir (J&K) in 2019.  The former state of J&K was di vided into
two union ter rit or ies, which, un like states, have re l at ively less
space for in de pend ent gov ernance ow ing to the pres ence of a
strong Union ap poin ted Lieu ten ant Governor. To avoid ob jec tions
and protests, nu mer ous politi cians, act iv ists, law yers, and journ al -
ists were ar res ted and held in pre vent ive de ten tion, and the civil
liber ties of people liv ing in the re gion were sig ni fic antly cur tailed:
curfews and travel re stric tions were is sued, and an in ter net ban
was in tro duced in the re gion.

Schol ars have stated that the BJP gov ern ment is “killing [the]
con sti tu tion with a thou sand cuts” . Un like In dira Gandhi’s as -
saults on demo cratic norms dur ing the Emer gency in the 1970s, the
Modi gov ern ment’s “mode of op er a tion was subtle, in dir ect, and
incremental, but also sys tem ic”. Other com ment at ors speak of an
“un declared emergency”  to de scribe the cur rent sys tem atic
attack on con sti tu tional rights and freedoms.

The polit ics of the Hindu na tion al ists have hit, in par tic u lar, the
Muslim pop u la tion, In di a’s largest minor ity, con sti tut ing 14.2% of
the pop u la tion. Muslims are the tar gets of legislation that pro hib -
its cow slaughter, places lim its on con ver sion, curbs in ter faith re la-
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tion ships, and provides path ways for Hindus and other non-
Muslims who im mig rated to In dia from other states to ac quire In -
dian citizenship.  An ti -Muslim le gis la tion also comes in the guise
of gender equal ity, such as in the case of the 2019 Act that pun ishes
the pro nounce ment of triple talāq divorces with im pris on ment for
up to three years. Against the back drop of this legal land scape, the
so ci etal cli mate, too, has changed. An ti -Muslim hate speech is on
the rise.  We reg u larly read re ports about lynch ings of Muslims
who have been ac cused of hav ing slaughtered cows.

Amidst all these de vel op ments, the per form ance of the ju di -
ciary has re mained be low par. While dur ing the last dec ade the
High Courts and the Su preme Court have is sued sev eral im port ant
judg ments, for in stance, re cog niz ing the right to pri vacy, de crim in -
al iz ing ho mo sexu al ity, and hold ing the elect oral bonds scheme as
un con sti tu tion al, it has also delayed de cid ing on sev eral cru cial
con sti tu tional mat ters for a very long time. Sev eral Su preme Court
and High Courts justices have func tioned as part of the ex ec ut ive
more than the gov ern ment itself.

In sum ma tion, a new con sti tu tional un der stand ing is be ing
per meated within the ex ist ing con sti tu tional struc tures, some -
times blatantly and by stealth on other oc ca sions. The gov ern ment
seem ingly seeks to es tab lish a re gime of con trol, to decim ate the
op pos i tion and to foster the su prem acy of the BJP’s ideo logy. This
cre ates a sense of fear and in sec ur ity among large parts of the pop -
u la tion.

The re turn of the BJP to power for the third con sec ut ive year at
the union level and the fact that it gov erns the ma jor ity of the
states as well makes the com ing years cru cial for In dia. It is at this
crit ical junc ture that we in tro duce this book. In the fol low ing
chapters, schol ars en gage with a range of is sues to un der score the
im pact of the last dec ade on In dian constitutionalism.
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Louise Tillin engages with In dian fed er al ism. Til lin holds that
since 2014, when the BJP be came the first party in over 25 years to
win an out right par lia ment ary ma jor ity, In di a’s dom in ant party
sys tem has co alesced, and the coun try has entered a phase of cent -
ral iz a tion. This has meant that core ideas and val ues as so ci ated
with fed er al ism (which, ac cord ing to the Su preme Court, is part of
the Con sti tu tion’s ba sic struc ture) have been un settled.

Farrah Ahmed deals with the topic of cit izen ship. Ahmed crit -
ic ally ana lyses the Cit izen ship (A mend ment) Act of 2019, which
the BJP over saw, and which gave Hindu, Sikh, Buddhist, Jain, Parsi,
and Chris tian – but not Muslim – mi grants from Afgh anistan,
Bangladesh, and Pakistan a fast-tracked path way to In dian cit izen -
ship, and ar gues that the Act is un con sti tu tion al.

Maansi Verma  examines the func tion ing of the In dian
Parliament and finds that In dia is un der go ing a “delib er at ive back -
slid ing”. Com pared to earlier times, the cur rent Par lia ment refers
sig ni fic antly fewer Bills to par lia ment ary stand ing committees,
thereby al low ing for less crit ical dis cus sion be fore the Acts are
passed. Verma states that the danger here is that the ex ec ut ive
dom in ates law- mak ing pro cesses, in clud ing those lead ing to con -
sti tu tional changes.

Indira Jaising engages with the gov ern ment’s at tacks on civil
so ci ety. Today, NGOs, or gan ised groups of in di vidu als, and cause
law yers find them selves in po s i tions where their fund ing is cut,
they are la belled an ti -n a tion als, or they must de fend them selves
against crim inal charges. Jais ing stresses that this is in stark
contrast to the Con sti tu tion’s prom ise to provide equal ity to the
mar gin al ised.

Anmol Jain ex plores the con cern ing prob lem of de clin ing
academic freedom in In dia. The last dec ade has wit nessed sev eral
at tempts by the gov ern ment and em boldened ac tions by
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non-governmental actors  that aim to make dents to an en vir on -
ment of crit ical think ing and  independent re search. The gov ern -
ment has used its power to con trol aca demic dis course, change cur -
riculums, and threaten the pur suit of work that could be crit ical of
the BJP or its nar rat ives. A cli mate of fear per sists on cam puses. At
the same time, the BJP has taken ex tra steps to sup port en deavors
that co in cide with its ideo logy and be liefs.

Akriti Gaur  explores the status of tech no logy reg u la tion
in  India  from the lens of the ex ist ing polit ical cli mate and the
struggles that the reg u lat ory state faces from the out side and with -
in. Gaur notes that in the past dec ade, the re la tion ship between
tech no logy and the In dian Con sti tu tion has un der gone a trans -
form at ive shift. Tech no lo gical cap ab il ity has re volu tion ised the way
we com mu nic ate with one an other, the way we con duct busi ness,
and also how we in ter act with the state. At the same time, these
func tion al it ies have un earthed novel harms to cit-
izens’  fundamental  rights. Ex ist ing con sti tu tional and reg u lat ory
ar range ments are be ing fash ioned to safe guard in di vidual and so ci -
etal in terests. Many of these ef forts have not res ul ted in tan gible
pro tec tions but rather have in cre ment ally ce men ted the found a -
tions of di gital au thor it ari an ism.

S. Irudaya Rajan  and  Anand Sreekumar  discuss mi gra tion
gov ernance in In dia and ar gue that the NDA gov ern ment re tained
and, in a few situ ations, fur ther pushed the dis crim in at ory over -
tones of the ex ist ing gov ernance frame works. This is par tic u larly
on ac count of the con tinu ation of weak le gis lat ive frame works and
im ple ment a tion mod al it ies, lim ited avail ab il ity of data, ig nor ance
of gendered con cerns, in creas ing re li gious se lectiv ity of refugee
gov ernance, and a classist ap proach by way of a greater fo cus on
skilled la bour emig ra tion while show ing lesser con cern for the mi -
gra tion and pro tec tion of un skilled la bour.
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Abhinav Sekhri reflects upon the status quo of free speech in
In dia. Look ing at free speech through the lens of crim inal law,
Sekhri shows that the thin line between pro tec ted and crim in al ised
speech has shif ted in the last dec ade. Today, all three branches of
the state are in creas ingly hes it ant to al low for speech that is crit -
ical of the state.

Gaurav Mukherjee  looks at the right to edu ca tion. The
chapter re minds us that we should not only fo cus on the erosion of
civil and polit ical rights in Mod i’s In dia but equally ad dress the ef -
fects of the BJP gov ern ment on so cial and eco nomic rights.
Mukher jee ex plores the BJP’s ef fort to spread its na tion al ist view of
In dia through vari ous forms of edu ca tional polit ics: a “saf fron iz a -
tion of the edu ca tional cur riculum”, the reg u la tion of learners’
pub lic dis plays of re li gi os ity, and the con tinu ing trend of un der in -
vest ment in pub lic goods like edu ca tion.

Vrinda Narain  reflects upon the In dian Su preme Court’s es -
sen tial prac tices doc trine and notes how the doc trine has tra versed
into the space of the right to prac tice re li gion and other in ter con -
nec ted fun da mental rights like the free dom of ex pres sion and the
right to pri vacy. Narain notes that the doc trine en cour ages
arbitrary regulation of re li gion by the state, which is an af front to
sec u lar ism. To keep theo logy out of court and check the state’s in -
ter fer ence with re li gious freedoms, Narain ar gues for the ad op tion
of a sin cer ity- based ap proach.

Ratna Kapur looks at the topic of gender equal ity. Kapur states
that the In dian higher ju di ciary has re cently pro duced sev eral
landmark decisions on gender equal ity and sexual rights. Yet, a
thor ough read ing of some of these de cisions sug gests that the dis -
course within which rights to gender equal ity are pro tec ted of ten
re mains prob lem at ic ally linked to na tion al ism and an ti -minor ity
right-wing polit ics.
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Surbhi Karwa stud ies gendered con sti tu tion al ism by look ing
at ju di cial and polit ical dis courses on gender -re lated ques tions in
the last dec ade. While not ing its se lect iv ism, Karwa con trasts the
pro gress ive ju di cial dis course that em phas ises the no tion of sub -
stant ive equal ity with that of the op por tun istic polit ical dis course,
which at tempts to co- opt the lan guage of equal ity and wo men’s
rights to serve its polit ical goals and claim le git im acy. Karwa high -
lights how the ju di ciary has failed to live up to its own jur is pru -
dence on sub stant ive equal ity, par tic u larly on oc ca sions when the
state puts up a strong ob jec tion.

Saptarshi Mandal deals with the rights of gendered and sexual
minor it ies. On the one hand, states Man dal, the last dec ade is
marked by key mile stones in this area. LGB TQ+ rights in In dia are
not un der at tack as they are in other coun tries. A closer look,
however, re veals that the Hindu right-wing sup port for LGB TQ+
rights is at best dubbed as tol er ance but does not trans late into
sup port for sub stant ive legal rights, as be came evid ent dur ing the
mar riage equal ity lit ig a tion in 2023.

Gauri Pillai  reflects upon the de vel op ments re gard ing re pro -
duct ive rights. Pil lai states that sev eral gains have been made at
the level of the ju di ciary: wo men’s rights to pri vacy, equal ity, and
non-dis crim in a tion have been strengthened, and there is an emer -
ging fo cus on mar gin al ised groups. Yet, of late, we also see a dis -
tinct ju di cial trend of pre serving the state’s in terest in po ten tial
foetal life.

Yogendra Yadav, Shreyas Sardesai, and Rahul Shastri con -
tex tu al ise the res ults of the 2024 na tional elec tion and use a
pre-poll sample sur vey to un der stand what the res ult means for the
fu ture of sec u lar ism in In dia. They note that while the de crease in
seats is defi n itely a big blow to the BJP’s vis ion for In dia, the poll
has pro duced am bi val ent res ults about the fu ture of demo cracy and
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sec u lar ism in In dia. The poll shows that while In di ans prefer reg u -
lar changes in gov ern ment and be lieve in the idea of checks and
bal ances, a near ma jor ity still re main ma jor it arian in their out look.
More im port antly, the poll shows that the trust in the gov ern ment
and its pro cesses (in clud ing elect or al) has gone down over the
years.

In ad di tion to his con tri bu tion on aca demic freedom, Anmol
Jain  discusses the sig ni fic ance of the emer gence of INDIA, the
united op pos i tion bloc con sti tuted to counter the BJP, and how
such ideas have played out in other parts of the globe in re cent
years. Ac cord ing to Jain, schol ars of demo cracy and pop u lism must
closely study the ap proach ad op ted by IN DIA, as it could draw
some im port ant les sons for the In dian op pos i tion in the fu ture as
well as the parties fight ing pop u list lead ers in other countries. 

Tom Ger ald Daly provides an out sider’s ac count of the schol -
ar ship on In dian demo cracy. Tak ing a (must we say, conscious) step
away from ana lyz ing the health of In dian demo cracy, Daly ob serves
how in the last dec ade, the In dian schol ar ship ad dressed to wards
the for eign audi ence has opened up, cre at ing a rich av enue for
global schol ars to deeply and ef fect ively un der stand and com pre -
hend the com plex it ies of In dia. Daly also ap pre ci ates two par tic u lar
changes that have been en abled on ac count of this. First, it has af -
forded ad equate ma ter ial to the global schol arly com munity to look
bey ond In di a’s elec tions while meas ur ing its demo cratic health,
and second, it has en abled them to study In dian in sti tu tions bey -
ond its ju di ciary. As more of such schol ar ship de vel ops, Daly hopes
that it would cre ate richer grounds for deeper in teg ra tion of global
scholars with that of India.
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Much more could be said, and many more areas could be
covered: the legal pro fes sion, Kash mir, youth rights, etc. Yet, by
provid ing snap shots of some of the rel ev ant areas, we hope that
this book provides a fruit ful start ing point for a broader dis cus sion
that is cru cial at this point in time.
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s In di a’s new dom in ant party sys tem co alesced after 2014, the
coun try entered a phase of cent ral isa tion. In dia has al ways

had fed er al ism with a strong centre, but from the late 1980s to the
mid-2010s, polit ical and eco nomic re gion al ism and na tional co ali -
tion gov ern ments en com passing na tional and re gional parties pro -
duced an ap pear ance of deep en ing fed er al isa tion. Since 2014, when
the Bhar atiya Janata Party (B JP) be came the first party in over 25
years to win an out right par lia ment ary ma jor ity, the twin pil lars of
polit ical cent ral isa tion un der a dom in ant party sys tem and
economic concentration, have once again drawn at ten tion to the
con tested nature of In di a’s fed eral con tract.

In this chapter, I look at why core ideas and val ues as so ci ated
with fed er al ism – which is re cog nised by the Su preme Court as part
of the ba sic struc ture of In di a’s Con sti tu tion – have been un settled
over the last dec ade and the al tern at ive vis ions that are sur fa cing.

In re cent his tory, op pos i tion parties have been protest ing in
the na tional cap ital against the erosion of fed er al ism and com -
plain ing of fiscal dis crim in a tion against non-BJP ruled states. Chief
Min is ters from states, in clud ing Karnataka, Ker ala, Pun jab and
Delhi, have joined protests at Jantar Mantar – the as tro lo gical ob -
ser vat ory more typ ic ally the site for demon stra tions by mem bers of
civil so ci ety than elec ted politi cians.

Ad dress ing the me dia dur ing one of these protests, Chief Min -
is ter of the south ern state of Ker ala, Pin arayi Vi jay an, said: “We
have had to re sort to such an un pre ced en ted struggle as it is es sen -
tial for Ker ala’s sur vival and ad vance ment. This agit a tion is in ten -
ded to safe guard the Con sti tu tional rights of all States, not merely
Kerala’s.”  Echo ing com plaints of other south ern states, he noted
that the share of cent rally col lec ted taxes re ceived by Ker ala has
been fall ing des pite the state’s con tri bu tions to cent ral taxes.
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Op pos i tion-ruled states across the coun try, from Pun jab to
West Bengal to Tamil Nadu, have also com plained about the politi -
cisa tion of the of fice of Gov ernor, the cent rally ap poin ted nom inee
of the Pres id ent in whom ex ec ut ive power is ves ted. While the Gov -
ernor is con sti tu tion ally bound to act on the ad vice of the elec ted
Chief Min is ter and their cab in et, they must provide as sent to bills
passed by state le gis latures. They also play a cru cial role in test ing
a gov ern ment’s strength in the le gis lature after an elec tion or
where there is a ques tion over its ma jor ity. In a num ber of states,
Gov ernors and non-BJP Chief Min is ters have been at log ger heads
over ques tions ran ging from delays in provid ing le gis lat ive as sent
to in ter ven tion in the day-to-day op er a tion of gov ern ments.

Fed er al ism as glue for na tional op pos i tion al li ance

Re gional parties were weak pro ponents for strength en ing the in sti -
tu tions of fed er al ism when they took part in co ali tion gov ern ments
in the 1990s and 2000s. Most were fo cused on de fend ing the
interests of their state or party more than a gen eral de fence of fed -
er al ism. Fur ther more, re gional parties have been in con sist ent de -
fend ers of fed eral prin ciples in re cent years. Most re gional parties,
for in stance, sup por ted the 2019 an nul ment of the autonom ous
con sti tu tional status of Jammu and Kash mir, In di a’s only Muslim
ma jor ity state, and its bi furc a tion into two cent rally ad min istered
Union Ter rit or ies. This was a de cision taken by the na tional par lia -
ment while the elec ted as sembly in Jammu and Kash mir was in
sus pen ded an im a tion.

But, in the face of a dom in ant na tional party with cent ral ising
pro cliv it ies, mem bers of the un wieldy IN DIA op pos i tion bloc have
found com mon cause in cham pi on ing fed er al ism and the de fence
of states’ rights. Key play ers in the pan-In dia op pos i tion from the
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DMK in Tamil Nadu to Tri n amool Con gress in West Bengal to the
Left Front in Ker ala have presen ted fed er al ism as a crit ical value
that is un der threat.

The re cent protests have taken shape ahead of In di a’s Lok
Sabha elec tions and presen ted a plat form for op pos i tion parties to
take a united stance. They also point to the pending ten sions that
may be un leashed when In dia re vis its the ”de lim it a tion” of its par -
lia ment ary con stitu en cies after the elec tion (an ex er cise that is due
to oc cur after 2026). In Feb ru ary 2024, the Tamil Nadu le gis lat ive
as sembly passed a res ol u tion op pos ing the an ti cip ated de lim it a -
tion exercise.

The seem ingly tech no cratic ex er cise of de lim it a tion has the po -
ten tial to open up a fun da mental set of de bates about the char ac ter
and sus tain ab il ity of the cur rent model of In dian fed er al ism. If de -
lim it a tion is car ried out based on up dated pop u la tion fig ures (to
date, these have been frozen since the 1971 census), it is ex pec ted
to see the real loc a tion of par lia ment ary seats from south ern states
whose pop u la tion has grown less rap idly over the last fifty years to
more pop u lous north ern states.

The richer south ern states, which may see their share of par lia -
ment ary seats re duced, have, over the last dec ade, be come a prin -
cipal bas tion of non-BJP op pos i tion parties. They also con trib ute
dis pro por tion ately on a pop u la tion basis to cent ral taxes. Set
against the back drop of far-reach ing polit ical cent ral isa tion, de lim -
it a tion has the po ten tial to throw cent ral ele ments of In di a’s fed -
eral bar gain, not ably its re dis tributive model of fiscal fed er al ism,
into open par tisan con flict.

An ti cip at ing this, the Prime Minister has warned the op pos i -
tion about craft ing “new nar rat ives to break the na tion”, which
serve to cre ate a north- south divide.  Avoid ing the term fed er al ism,
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the Prime Min is ter in stead re ferred to the im per at ive of na tional
in teg rity:

“The way lan guage is be ing spoken these days to break the coun -
try, these new nar rat ives are be ing made for polit ical gain [...].
This na tion is not just a piece of land for us. It is like the hu man
body, if there is pain some where, the hand does n’t say that the
thorn is in the foot and it does n’t con cern me [...] if there is pain
any where in this coun try, pain should be felt by every one [...]. If
any part of the coun try is left without de vel op ment, then the coun -
try can not be come de veloped. There fore we should look at the
coun try as one and not sep ar ate parts.”

The physiolo gical meta phor of the coun try as a hu man body echoes
longer tra di tions of think ing about In di a’s sac red geo graphy and an
or ganic Hindu so cial or der in Hindu na tion al ist thought, in which
each part is linked in teg rally to the life of the whole.

Hindu na tion al ism and unit ary ima gin ar ies of In dia

Prime Min is ter Nar en dra Modi came into of fice in 2014 call ing on
In di a’s states to work to gether as a “Team In dia” to pro mote a
spirit of “co oper at ive fed er al is m”. Modi con tin ues to talk of the
need for co oper at ive fed er al ism, point ing, for in stance, to the
Union gov ern ment’s de cision to spread out meet ings for In di a’s re -
cent G20 pres id ency across cities.  After 2014, and es pe cially fol -
low ing the 2019 elec tion, how ever the Prime Min is ter has also used
a dis course of “one nationism”  to com bine a more unit ary
conception of In dian iden tity with a policy agenda that has sought
to in crease na tional co ordin a tion in realms that range from tax,
elec tri city sup ply, and ra tion cards to the stream lin ing of elec tions
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to na tion al, state and even po ten tially local bod ies so that they are
held sim ul tan eously.

Mov ing bey ond the “one na tion” policy agenda, the as cend ancy
of a civil isa tional con cep tion of In dia as a Hindu Rashtra (Hindu
state) over shad ows the rhet oric of co oper at ive fed er al ism in the
ima gin ary of the rul ing party. This con cep tion has been fur ther in -
sti tu tion al ised with the in aug ur a tion of the Ram Mandir (tem ple)
in Ay od hya in Janu ary 2024. On the last work ing day of the 17th
par lia ment, Lok Sabha speaker Om Birla moved a res ol u tion on be -
half of the House on the Ram Mandir’s in aug ur a tion, in which he
said the temple sym bol ises the sen ti ment of Ek Bhar at, Shresht
Bharat (one In dia, ul ti mate India).

The up hold ing of the ab rog a tion of Art icle 370 (the con sti tu -
tional pro vi sion which had provided for a meas ure of autonomy to
Jammu and Kash mir) by the Su preme Court in late 2023 has
provided fur ther le git im acy to a view of fed er al ism that pri or it ises
na tional in teg ra tion over the re cog ni tion and re spect of dif fer ent
modes of be long ing within a com mon polit ical uni on.

Calls to de col on ise con sti tu tional think ing in In dia are also
lead ing to a wider re ima gin ing of the nature of the In dian state and
so ci ety, with im plic a tions for ideas of fed er al ism. In his 2021 book
India that is Bharat, J Sai Deepak takes aim at what he de scribes as a
“West ern-norm at ive” he ge mony that shapes think ing about India.
He seeks to re cover the idea of Bharat as a liv ing civil isa tional
“real ity” shaped by an “In dic con scious ness”. While this is not a
book about fed er al ism, its civil isa tional view of In dia is rel ev ant for
un der stand ing how ideas of In dia as a civil isa tional state may in -
form ideas of fed er al ism.

In de fin ing Bharat as a civil isa tion, Sai Deepak re lies on the
early twen ti eth - cen tury writer Radha Ku mud Mookerji. Mookerji,
like other na tion al ist writers, ar gued that the cul tural unity of pre-
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co lo nial In dia or Bharat was found in a form of “fed eral civil isa tion”
with mul tiple sub -iden tit ies that had been cul tur ally bound for
mil len nia. Groups with “non-In dic world views” could live along -
side Bharat’s indigenous civil isa tion as long as they do not “seek to
deny or sever the bonds that tie this land to its cul ture and its ad -
her ent s”.

Sai Deepak takes from Mookerji’s writ ings the idea that law -
mak ing should be de cent ral ised and “fed er al ised” to be come a
more or ganic pro cess in which law serves to co dify the “col lect ive
ex per i ence of so ci ety” rather than be ing im posed top- down. While
India that is Bharat does not it self spell this out, the vis ion of an or -
ganic and de cent ral ised con cep tion of an ”In dic so ci ety” as the
basis for law- mak ing at one level ap pears to sit un com fort ably with
the polit ical cent ral isa tion that has been seen over the last dec ade.
However, at an other level, it is con sist ent with a vis ion of fed er al -
ism in which the states take a back seat as spaces of lin guistic and
cul tural dif fer ence, in stead viewed as sub - com pon ents of an over -
arch ing na tional and pre dom in antly Hindu iden tity.

The dy namic en tan gle ments of re gion and na tion

The de bate about whether In dia is best seen as a civil isa tional
state, or what polit ical sci ent ists Al fred Stepan, Juan Linz and Yo -
gen dra Ya dav de scribed as a “state-n a tion” in which mul tiple over -
lap ping iden tit ies co ex ist within a single state, is not new.  Writ ing
in the late 1980s, Ravinder Ku mar ob served that the ten sion
between a pan-In dian iden tity draw ing on a civil isa tional iden tity,
on one hand, and re gional cul tural and lin guistic solid ar ity, on the
oth er, was an un re solved ten sion of In di a’s na tion al ist
movement.
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The pushes and pulls of re gion al isa tion and cent ral isa tion have
made them selves felt across In di a’s his tory. The cent ral ised model
of fed er al ism ad op ted in In di a’s Con sti tu tion has not pre ven ted the
deep en ing of re gional iden tit ies. The co ex ist ence of a cent ral ised
fed eral sys tem with re gion al isa tion was evid ent with the re or gan -
isa tion of states along lin guistic lines in the 1950s, fol lowed by the
rise of re gional parties and the fact that for a third of In di a’s post-
Inde pend ence elect oral his tory, no na tional party has been able to
se cure a ma jor ity in the na tional par lia ment. But the con sol id a tion
of a Hindu na tion al ist ima gin ary over the last dec ade un der a na -
tion ally dom in ant BJP has the po ten tial to destabil ise the com -
prom ises that sus tain In dian fed er al ism.

Op pos i tion parties in south ern states are cur rently care ful to
strike a bal ance between re gional as ser tions and em phas ising their
sup port for na tional unity. The prom in ent Tamil Nadu politi cian
(and former Fin ance Min ister) P Thiaga Ra jan, for in stance, wrote
re cently of the shared con cern that re dis tri bu tion from richer to
poorer re gions con tin ued to be es sen tial for re du cing the (grow ing)
re gional inequality.  This re dis tri bu tion was, he ar gued, in the in -
terests of na tional unity, even if trans fers were not cur rently
achiev ing the de sired res ults:

“It is rooted in the Dravidian ideo logy of so cial justice that we
must re duce dis par ity and move to wards equity. And we whole -
heartedly be lieve it is in the in terest of the unity of the na tion that
nobody should be left be hind. This is why when Tamil Nadu re -
ceives only 29 paise for every ru pee it con trib utes to the Uni on,
and Ut tar Pra desh gets Rs.2.73 for every ru pee it con trib utes – we
do not com plain or be grudge it; we only lament that such lar gesse
has not res ul ted in faster growth or equit able progress.”
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Over the next five years, the de bates about fiscal re dis tri bu tion and
rep res ent a tion in Par lia ment are likely to deep en. The clash
between op pos i tion parties and the BJP today speaks to ten sions
and ideas that go to the heart of com pet ing so cio- polit ical and
polit ic al-e co nomic ima gin a tions of In dia. How these ten sions are
re solved will be con sequen tial for the fu ture of fed er al ism as both a
con sti tu tional value and set of in sti tu tions in In dia.
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Sub or din a tion and Ar bit rar i ness in Cit izen ship
Law

https://verfassungsblog.de/subordination-and-arbitrariness-in-citizenship-law/




n 2019, the Hindu na tion al ist Bhar atiya Janata Party re turned to
power in In dia. Hindu na tion al ism gen er ally in cludes a com mit -

ment to cor rect per ceived his tor ical in justices to Hindus, end what
na tion al ists see as the “ap pease ment” of In dian Muslims and turn
In dia into a Hindu Rashtra or a home land for Hindus. The Bhar atiya
Janata Party over saw the en act ment of the Cit izen ship (A mend -
ment) Act 2019 (CAA) which gave Hindu, Sikh, Buddhist, Jain, Parsi
and Chris tian (but not Muslim) mi grants from Afgh anistan,
Bangladesh and Pakistan a fast-tracked path way to In dian cit izen -
ship. Crit ics fear that the CAA forms part of a plan to ex clude
citizens, res id ents and im mig rants the gov ern ment dis fa vours
(particularly Muslims) from cit izen ship.

The CAA faced wide spread protests across the coun try, many
ap peal ing to con sti tu tional val ues. This chapter ar gues that the
CAA is un con sti tu tion al, and uses it as an ex ample to cla rify two
im port ant un der - the or ised In dian con sti tu tional prin ciples: an ti -
sub or din a tion and arbitrariness.

Back ground

The In dian Con sti tu tion’s pro vi sions on cit izen ship were de bated
un der the shadow of Par ti tion. The Con stitu ent As sembly broadly
agreed on the ba sic prin ciple of jus soli, that is cit izen ship comes
from birth or con nec tion to state ter rit ory. But the con sti tu tional
pro vi sions were fo cused on the im me di ate is sues fa cing newly-
inde pend ent In dia. So the Con stitu ent As sembly gave Par lia ment
broad powers to en act a more de tailed cit izen ship re gime later.

This en act ment, the Cit izen ship Act of 1955, pre vents “il legal
mi grants” from ac quir ing In dian cit izen ship. The CAA amends the
Cit izen ship Act of 1955 to provide that Hindu, Sikh, Buddhist, Jain,
Parsi and Chris tian mi grants from Afgh anistan, Bangladesh and
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Pakistan are not to count as “il legal mi grants” and gives them a
fast-tracked path way to In dian cit izen ship. The CAA also re duces
the res id ence re quire ment for these mi grants. I have ar gued in
other work that the gov ern ment’s de fence of these pro vi sions of
the CAA is an in struct ive in stance of the use of strategies of sub -
ter fuge (para sit ism, cam ou flage, and pretence). 

The CAA is said to be un con sti tu tional for a num ber of reas ons.
Some crit ics ar gue that its primary ob ject is to ex clude Muslims –
both cur rent cit izens and im mig rants – from cit izen ship through
the roll-out of a na tion wide pro cess of veri fic a tion of cit izen ship
along the lines of the Na tional Re gister of Cit izens (N RC) for As -
sam. The up com ing Na tional Pop u la tion Re gister (N PR) is feared to
serve the same pur pose. The fear is that the rule- mak ing powers of
the cent ral gov ern ment un der the CAA will be (mis)used to “fil ter
out” cit izens and im mig rants that the gov ern ment dis fa vours.

But even put ting aside these fears about the NRC and NPR, tak -
ing the CAA on its own, oth ers have ar gued that by draw ing dis -
tinc tions between (sup posed) im mig rants based on their re li gious
iden tity and ori gin, the Act un con sti tu tion ally dis crim in ates and
treats people unequally.  The Act is also said to breach con sti tu -
tional pro tec tions for re li gious free dom. Fi nally, and per haps most
sig ni fic antly, by basing cit izen ship on re li gious iden tity, the Act is
said to un settle the sec u lar found a tions, part of the ba sic struc ture,
of the In dian con sti tu tional set tle ment.

I do not mean to down play any of these reas ons. But my
argument is that the Act is also un con sti tu tional for two ad di tional
im port ant reas ons: it sub or din ates a class of cit izens and it is ar bit -
rary.
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The an ti -sub or din a tion prin ciple

Schol ars and com ment at ors de scribe the CAA as mak ing In dian
Muslims second- class cit izens. Niraja Jayal notes:

“It is a threat to the idea of In dian cit izen ship per se. It is, in some
senses, a body blow to the con sti tu tional ideal of equal ity of cit -
izen ship re gard less of caste, creed, gender, lan guage, and so on.
[...] [T]he worry is that the in tro duc tion of the re li gious cri terion
will yield, ef fect ively, a hier archy of cit izens, a kind of two-tiered,
graded citizenship.”

Sim il arly, a former Chief Justice of the Delhi High Court ar gues:

“This law auto mat ic ally makes Muslim im mig rants second class
pri or it ies when they are on In dian soil, even though they may have
made the long trek to In dia for the same reas ons [...] that drove
their Hindu or Chris tian neigh bours out. If you ex pand the un der -
stand ing of this law, as the gov ern ment has overtly done (by link -
ing the NRC to the CAA), it has im plic a tions of mak ing all
Muslims in In dia second class citizens.”

But on its face, the CAA does not af fect any In dian Muslim’s legal
status as a cit izen, a point made by the Prime Min is ter.

So, are those who are con cerned that the Act cre ates
second-class cit izens wrong? I do not think so. But I think that
their con cern needs un pack ing in or der to un der stand it bet ter. And
it needs un pack ing for us to un der stand its rel ev ance for the con -
sti tu tion al ity of the Act.

The con cern about second- class cit izen ship of Muslims is a
con cern about so cial and civic status, not just about formal legal
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status. It is im port ant to re mem ber that the law can change not
just legal status, but so cial status as well. And when the law
changes so cial status, it may do so in dir ectly and im pli citly, and
not dir ectly and ex pli citly.

For in stance, in the Amer ican South, “Jim Crow laws” se greg -
ated black and white people on pub lic trans port and made it il legal
for them to sit to geth er. Even though the law said noth ing ex pli -
citly about the so cial and civic status of black people, its im plic a -
tions for that status were im possible to miss. The law de meaned
black people.

Here, “de mean ing” is what philo soph ers call a speech act. A
speech act, very roughly, does not de scribe the way things are, but
rather makes things a cer tain way. For in stance, when a mar riage
cel eb rant pro nounces a couple mar ried, they are not de scrib ing
something; they are giv ing people a status they did not have be -
fore. If a king or queen cre ated knights with spe cial words, those
words do not de scribe something; they are giv ing someone a new
status – of knight. Jim Crow laws sim il arly de meaned black people,
lower ing their so cial and civic status.

We can now be more pre cise about the con cern about
second-class cit izen ship. The con cern is that the CAA Act is a
speech act which lowers In dian Muslims’ so cial and civic status, re -
leg at ing them to the status of second- class cit izens. This lower ing
of the social and civic status of groups through speech acts may be
de scribed as sub or din a tion.

Sub or din a tion is leg ally sig ni fic ant be cause, as oth ers have ar -
gued, the equal ity pro tec tions of the In dian Con sti tu tion, in clud ing
Art icles 14, 15, 16 and 17, give ef fect to what might be de scribed as
an “anti-sub or din a tion prin ciple”. The an ti -sub or din a tion prin ciple
for bids laws and prac tices that “re duce groups to the po s i tion of a
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lower or dis favored caste” or “ag grav ate or per petu ate the sub or -
din ate status of a spe cially dis ad vant aged group”.

The Cit izen ship Amend ment Act is there fore un con sti tu tion al,
I would ar gue, be cause it breaches this an ti -sub or din a tion prin -
ciple and, there fore, Art icle 14 of the Con sti tu tion.

Someone might say at this point: “But how do we know that the
CAA, or any Act for that mat ter, sub or din ates, and breaches the
anti-subordination prin ciple?” Else where, I have pro posed a test
for sub or din a tion, based on schol arly work on speech acts, which
al lows us to identify sub or din at ing state action.

An im port ant part of the test for whether a law sub or din ates
asks whether the law is re cog nis able as a sub or din at ing speech act.
Take, for in stance, Martha Nuss baum’s ex ample of sub or din a tion
from feudal Eng land. She says that “a [l it er al] slap in the face that a
noble gives a vas sal [...] both ex pressed and con sti tutes a hier archy
of ranks” . What she means is that the slap was able to cre ate or re -
in force a so cial hier archy where the noble was on top and the vas -
sal was at the bot tom. That is, the noble sub or din ated the vas sal
through the slap.

But the noble could only do this be cause in feudal England,
people un der stood that this kind of slap had the aim of sub or din at -
ing the vas sal. Today, if some Lord walked up to some vas sal and
slapped them, people would not know what that was about!

Sim il arly, Jim Crow laws were re cog nis able as speech acts that
sub or din ate black people in the con text of the Amer ican south. In a
com pletely race-un con scious so ci ety, Jim Crow laws might not
have been un der stood in this way, so they might not have suc -
ceeded in sub or din at ing.

So, is the Cit izen ship Amend ment Act re cog nis able as sub or -
din at ing Muslims? Well, when we say that le gis la tion sub or din ates,
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it is im port ant to ap pre ci ate that this sub or din a tion may take
subtle forms.

Cit izen ship is the pree m in ent good dis trib uted by the state. So,
when the CAA ex cludes a ma jor re li gious group from a path way to
cit izen ship, which in cludes all other ma jor re li gious groups in the
coun try, I would ar gue that it is re cog nis able as a sub or din at ing
speech act.

It is par tic u larly re cog nis able as a sub or din at ing speech act
against a back ground na tion al ist nar rat ive in which the paradigm
or cent ral case of a cit izen is not Muslim. In this nar rat ive, In dian
Muslims may have many of the legal be ne fits of cit izen ship, but are
only cit izens in an at ten u ated and mar ginal sense. Against this fa -
mil iar nar rat ive, the Act is re cog nis able as a sub or din at ing speech
act.

So I ar gue that since the Cit izen ship Amend ment Act sat is fies
the test for sub or din a tion, it breaches the an ti -sub or din a tion
principle inherent in the Con sti tu tion, par tic u larly in Art icle 14.
The CAA, in fact, serves as a good il lus tra tion of how le gis la tion
might sub or din ate, in an im pli cit, in dir ect way.

The an ti -ar bit rar i ness prin ciple

The CAA also of fers an il lus tra tion of the kind of mani festly ar bit -
rary le gis la tion pro hib ited by the Con sti tu tion. The Su preme Court
has re cently re con firmed that “mani festly ar bit rary” le gis la tion
con tra venes Art icle 14 of the Con sti tu tion, which guar an tees
equal ity be fore the law and equal pro tec tion of the laws. However,
crit ics of the Su preme Court’s “ar bit rar i ness doc trine” have long
com plained that it is not clear what the court means when it says
state ac tion is “ar bit rary”.
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In pre vi ous work, I have used the CAA to il lus trate an ac count
of arbitrariness.  I will not de tail my ac count of ar bit rar i ness in
this sum mary but, very roughly, I think a de cision is ar bit rary when
one of two fol low ing things is true.

First, a de cision might be ar bit rary when the
decision-maker is in dif fer ent to the true reas ons that ap ply
for or against a par tic u lar de cision. For in stance, if a judge
de cides and jus ti fies her de cision by pick ing (at ran dom, by
the roll of the dice) a legal ar gu ment in one of the briefs,
her de cision is ar bit rary in this way.
A second way a de cision might be ar bit rary is when the de -
cision- maker knows or be lieves that the pur por ted reas ons
for a de cision do not really jus tify the de cision, but she
makes the de cision any way. For in stance, if a poli cy maker
de cides on the policy that brings in the highest bribes in -
stead of the de cision that is best jus ti fied, then his de cision
is also ar bit rary.

I ar gue that we can say that le gis la tion is ar bit rary if there is no
cred ible way to make sense of it without at trib ut ing to Par lia ment:

In dif fer ence to the true reas ons that ap ply to ques tions ad -
dressed by the le gis la tion or
be lief or know ledge that the pur por ted reas ons for the legal
pro vi sion do not really jus tify it.

To put it roughly, ar bit rary le gis la tion dis plays a kind of in dif fer -
ence to the rel ev ant reas ons and jus ti fic a tions that ap ply to the
ques tions that the le gis la tion ad dresses. Con sider the CAA in light
of this test for ar bit rar i ness.
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Ac cord ing to its state ment of ob jects and reas ons, the pur pose
of the Act is to grant cit izen ship to per se cuted re li gious minor it ies
from three countries.  The rel ev ant para graph reads:

“It is a his tor ical fact that trans-bor der mi gra tion of pop u la tion
has been hap pen ing con tinu ously between the ter rit or ies of In dia
and the areas presently com prised in Pakistan, Afgh anistan and
Bangladesh. Mil lions of cit izens of un di vided In dia be long ing to
vari ous faiths were stay ing in the said areas of Pakistan and
Bangladesh when In dia was par ti tioned in 1947. The con sti tu tions
of Pakistan, Afgh anistan and Bangladesh provide for a spe cific
state re li gion. As a res ult, many per sons be long ing to Hindu, Sikh,
Buddhist, Jain, Parsi and Chris tian com munit ies have faced per -
se cu tion on grounds of re li gion in those coun tries. [...] Many such
per sons have fled to In dia to seek shel ter and con tin ued to stay in
In dia even if their travel doc u ments have ex pired or they have in -
com plete or no doc u ment s.”
(para. 2)

The reas ons for skep ti cism of this jus ti fic a tion of the ex clu sions in
the Act are well- known but I am go ing to re hearse some of them
be cause they are rel ev ant for the ques tion of whether the Act is ar -
bit rary.

If the ra tionale for the Act is to of fer a path way to cit izen ship
to per se cuted re li gious minor it ies, then it is hard to see why Ba -
hais, Jews, athe ists, mem bers of per se cuted Muslim groups such as
Ah madis, Ro hingy as, Haz aras and Shi as, are ex cluded.

Also, the pur por ted ra tionale for fa vour ing mi grants from
Pakistan, Afgh anistan and Bangladesh is that “the con sti tu tions of
these states provide for a spe cific state re li gion”. If the pro posed
ra tionale for the Act were taken ser i ously, it is hard to see why mi-

11

Sub or din a tion and Ar bit rar i ness in Cit izen ship Law

52



grants from Sri Lanka and Bhutan – both with per se cuted re li gious
minor it ies and both of whose con sti tu tions have a spe cial place for
Buddhism – do not qual i fy.

In any case, if the Act is con cerned with pro tect ing people
without re li gious free dom from per se cu tion, its pre sup pos i tion
that all and only states with es tab lished re li gions per se cute minor -
it ies is palp ably false. A large num ber of states world wide with es -
tab lished re li gions, in clud ing the Nor dic states and the United
King dom, have re l at ively good pro tec tions for re li gious freedoms.
It barely needs point ing out that some states, like China, without
an es tab lished re li gion, are re spons ible for ser i ous per se cu tion of
re li gious minor it ies.

It is also dif fi cult to make sense of the Act’s cut-off date of the
end of 2014; to state the ob vi ous, people have fled due to re li gious
per se cu tion after that date.

All of this to say that, with ref er ence to the test for ar bit rar i -
ness, we can not cred ibly make sense of the terms of the Cit izen ship
Amend ment Act without at trib ut ing to the le gis lature:

in dif fer ence to the equal force of claims of re li gious per se -
cu tion from Muslims, Jews, athe ists, and those flee ing re li -
gious per se cu tion in Sri Lanka, Bhutan or My an mar; or
the be lief that the pur por ted reas ons for the ex clu sions in
the Act do not truly jus tify it or
in dif fer ence to whether the Act (par tic u larly its ex clu sions)
is, all things con sidered, jus ti fied.

In other words, there is no cred ible way to make sense of the Act
without con demning it as mani festly ar bit rary.
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Con clu sion

The Su preme Court is yet to de cide on the many pe ti tions
challenging the con sti tu tion al ity of the Cit izen ship Amend ment
Act of 2019. In ad di tion to find ing the CAA un con sti tu tion al, this
case presents the court with an op por tun ity to cla rify weighty
constitutional principles.
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n dia is un der go ing a “delib er at ive back slid ing”. The data and
num bers con firm this. As per ana lysis un der taken by PRS Le gis -

lat ive Re search, a not- for- profit think tank track ing the In dian
Parliament,  during the pre vi ous term of the Modi gov ern ment
(2019-2024), only 13% of all gov ern ment bills in tro duced in Par lia -
ment were re ferred to Par lia ment Com mit tees for de tailed study,
scru tiny and stake holder consultations.  The track re cord of the
earlier gov ern ment (un der the same Prime Min ister) was only
slightly bet ter at 28% of all gov ern ment bills be ing re ferred to Par -
lia ment Com mit tees. In con trast, the gov ern ments be fore 2014
(un der a dif fer ent Prime Min ister) man aged to refer 60% of all bills
between 2004-09 and 71% of all bills between 2009-14 to Par lia -
ment Com mit tees.

While the de lib er a tion de fi cit is con cern ing with re spect to or -
din ary gov ern ment bills, it be comes alarm ing with re spect to bills
which seek to amend the In dian Con sti tu tion. As per my own ana -
lys is, since 2014, the gov ern ment has pro posed seven bills to
amend the In dian Con sti tu tion, of which only two were re ferred to
Par lia ment Committees. The earlier gov ern ment between 2004 and
2014, did only mar gin ally bet ter by in tro du cing six teen
Constitutional Amendment Bills of which only five were re ferred to
Par lia ment Com mit tees.

In this chapter, I ar gue that the prom ise of de lib er at ive demo -
cracy in In dia is com ing un done, which sets back the pro ject of
con sti tu tion al ism in In dia.

I
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Par lia ment Committees – a use ful met ric for de lib er at ive

demo cracy

The ref er ence of Bills to Par lia ment Com mit tees is in ten ded to
achieve sev eral ob ject ives. It en sures that a small group of Mem -
bers of Par lia ment (MPs) from dif fer ent polit ical parties ex am ines
the bill closely and in de tail, over sev eral sit tings, some thing which
is not pos sible in plen ary dis cus sions in Par lia ment. It also en ables
MPs to ob ject ively ana lyse bills in a non- par tisan man ner whereas
in the open dis cus sion in Par lia ment, MPs tend to tow their party
lines. Par lia ment Com mit tees also provide the only formal mech -
an ism for MPs to re quire bur eau crats to place data and jus ti fic a tion
for a par tic u lar le gis lat ive pro posal be fore the com mit tee and in -
vite com ments, testi mon ies and evid ence from and in ter act with
dif fer ent ex perts and stake hold ers within and out side the gov ern -
ment.

Par lia ment Com mit tees, thus, are av en ues for de lib er a tion. As
per the rules and pro ced ures of Par lia ment, it is dis cre tion ary to
refer bills to Par lia ment Com mit tees. There fore, whether a gov ern -
ment prefers or avoids send ing bills to com mit tees is a rel ev ant
met ric to de term ine how cent ral de lib er a tion is to law- and
policy-making in the ima gin a tion of a demo cratic so ci ety.

De lib er a tion is cent ral to plen ary de bates in Par lia ment as well.
But lim ited in time and scope, these de bates do not per mit for the
kind of de tailed, tech nical de lib er a tion based on per spect ives and
in puts from mul tiple stake hold ers that usu ally hap pen, or at least
are sup posed to hap pen, within Par lia ment Com mit tees. The re port
and re com mend a tions of Com mit tees also provide scope for im -
prove ment in Bills. It con tin ues to be a healthy prac tice for gov ern -
ments to pos it ively con sider and, in many cases, in cor por ate many
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of the re com mend a tions of the Com mit tees in their le gis lat ive pro -
pos als. For in stance, in 2019, three la bour codes were re ferred to
the Par lia ment Stand ing Com mit tee on La bour, which, after
months of de lib er a tions, sug ges ted 233 amend ments to the codes,
of which the gov ern ment ac cep ted 174 and re draf ted the codes
completely.

A gov ern ment se cure in its ma jor ity and con fid ent of its abil ity
to push any bill through would be less keen to send Bills to Com -
mit tees and it would be dif fi cult for MPs in such scen arios to push
the gov ern ment to do so. However, the need for de lib er a tion is
much greater un der ma jor it arian gov ern ments where dis sent and
di versity may barely be tol er ated, if not act ively sup pressed.
Deliberative backsliding, then, be comes a pos sible pre cursor to
demo cratic back slid ing.

De lib er at ive democracy – demo cracy in ac tion

The au thors of an in tro duc tion to de lib er at ive demo cracy in the
Ox ford Hand book of De lib er at ive Demo cracy, define it simply “as
any prac tice of demo cracy that gives de lib er a tion a cent ral place” .
De lib er a tion it self is defined as “mu tual com mu nic a tion that in -
volves weighing and re flect ing on pref er ences, val ues and in terests re -
gard ing mat ters of com mon concern” (em phasis sup plied). They ac -
know ledge that while au thor it arian and pop u list lead ers across the
world would have little in terest in ad van cing de lib er a tion, they also
ar gue that de lib er at ive demo cracy “con sti tutes the best re sponse to
au thor it arian pop u lism and post-truth polit ic s”. De lib er a tion in
large, di verse and com plex so ci et ies may not be easy. This should
how ever not neg ate its im port ance, but only re in forces it as a way
to ac com mod ate mul tiple voices and in terests.
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In her es say on rep res ent a tion and de lib er at ive demo cracy,
Nadia Urbinati, ar gues that in mod ern demo cra cies, rep res ent a tion
en ables polit ical equal ity and participation.  Re fer ring to the
concept of rep res ent a tion as cre at ing a “de ferred demo cracy”, she
ar gues that bey ond the act of vot ing, it is the ex ist ence of pub lic
spheres of de lib er a tion and in ter ac tions between rep res ent at ives
and their con stitu ents which en able cit izens to ex er cise con trol
over their rep res ent at ives. In the pro cess, it “s tim u lates ad vocacy
in so ci ety” and em powers cit izens to be come act ive cit izens. De lib -
er at ive demo cracy is also groun ded in the agency of in di vidu als to
think, reason and con sider ar gu ments and emo tions across the
board while crit ic ally ap pre ci at ing any law or policy de cision. It
also provides le git im acy to the gov ern ment’s de cisions based on
con sid er a tion of dif fer ent opin ions and stake holder per spect ives.

However, to what ex tent de lib er a tion can be a tool to coun ter -
ma jor it arian tend en cies and cre ate spaces for mul tiple voices to ex -
ist de pends on the form of de lib er at ive demo cracy in sti tu tions.
This is where the role of Par lia ment Com mit tees be comes cru cial.

Though there are some re cent prob lem atic de vel op ments,
mostly in the last two dec ades, Par lia ment Com mit tees have
emerged as ac cess ible av en ues for cit izens to en gage in law- and
poli cy- mak ing via their rep res ent at ives, even as there is scope for
mak ing them much more ac cess ible. Par tic u larly through the con -
ven tions of in vit ing in puts from all in ter ested and af fected stake -
hold ers, mak ing study and field vis its, in ter act ing with ex perts and
tak ing testi mon ies and evid ence from cit izens, Com mit tees have
en sured that a mul ti tude of voices are re flec ted in their re com -
mend a tions, which, though not bind ing on the gov ern ment, hold
im mense per suas ive value. There have been some re cent in cid ents
of Com mit tees not in vit ing com ments from stake hold ers be fore fi -
nal iz ing their re port, or un der tak ing rushed de lib er a tions, which
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set dan ger ous pre ced ents of re du cing de lib er a tion to a formality –
so far this re mains an ex cep tion and not the norm. However, what
is in creas ingly be com ing a norm, as the data also con firms, is to
skip send ing bills to Com mit tees al to geth er, in dic at ing a par tic u lar
dis dain for de lib er a tion.

Con sti tu tion al ism and de lib er at ive demo cracy

The book  Comparative Constitutionalism, by Nor man Dorsen et al.
out lines some “prin ciple de mands of con sti tu tion al is m”, which in -
clude, par tic u larly rel ev ant for the pur pose of this es say, the con sti -
tu tion be ing ac cep ted as the su preme law, gov ern ment gov ern ing
as per the rule of the su preme law and not as per its will, a com mit -
ment to ideals of in di vidual rights, lim ited gov ern ment, checks and
bal ances and ac know ledge ment of people as the locus of
sovereignty.  Upen dra Baxi ar gues, in his essay on con sti tu tion al -
ism, that a con sti tu tion is not merely the text of a doc u ment
because it is pos sible to change or amend the text and thus the
identity of the con sti tu tion itself.  He com plic ates the idea of con -
sti tu tion al ism by pro pos ing its read ing on “three in ter lock ing
places” – C1, C2 and C3. C1, as per Baxi, is the text of the con sti tu -
tion and C2 its au thor it at ive in ter pret a tion by courts, res ult ing in
the cre ation of a body of con sti tu tional law. C3 is par tic u larly
important for our pur pose, which Baxi de scribes as a “set of
ideological sites that provide jus ti fic a tion / mys ti fic a tion for
constitutional theory and prac tice”.

This read ing of the con sti tu tion from the per spect ives of
different ideologies opens up dis curs ive spaces for mul tiple in ter -
pret a tions of a con sti tu tion from the per spect ive of dif fer ent stake -
hold ers, es pe cially when jux ta posed with the idea of gov ern ments
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de riv ing their le git im acy from the sov er eignty of people. And
herein lies a cent ral role for de lib er a tion.

The In dian Con sti tu tion it self provides a re l at ively te di ous pro -
cess for amend ing the Con sti tu tion, re quir ing a re cor ded vote by a
spe cial ma jor ity in Par lia ment and, in some cir cum stances, rat i fic a -
tion by le gis lat ive as sem blies of at least half of all the states in the
Union of India.  This pro cess has an in -built re quire ment for de lib -
er a tion and reach ing across the polit ical aisle to en sure suf fi cient
num bers for car ry ing out con sti tu tional amend ments, but it falls
short of what has been termed as “pub lic will formation” . Un der -
tak ing de lib er a tions at the pre-le gis lat ive stage and also through
Par lia ment Com mit tees could en sure a dia logue between people’s
rep res ent at ives and vari ous stake hold ers in the pro cess of amend -
ing the Con sti tu tion. But, as num bers in dic ate, that hap pens only
in fre quently.

Con tem por ary dangers to the In dian con sti tu tion al ism pro ject

In 2023, the cur rent Vice Pres id ent of In dia and the ex-officio Chair -
man of the up per cham ber of Par lia ment cour ted con tro versy by
ques tion ing the land mark “basic struc ture” judg ment of the Su -
preme Court of India.  This judg ment, called Kesavanand Bhar ati v.
State of Kerala and pro nounced in 1973 by a thin ma jor ity of 7:6,
put lim its on the powers of the Par lia ment to amend the Con sti tu -
tion in a way that al ters the ba sic struc ture of the Constitution.
This did not mean that Par lia ment could not amend the Con sti tu -
tion at all, a power that the Con sti tu tion it self gives to Par lia ment.
However, the judg ment laid down that there are cer tain fea tures of
the Con sti tu tion con sidered to be so fun da mental or ba sic to its
struc ture that they will be bey ond the power of the Par lia ment to
amend. This en sures, in a way, the com ing to gether of C1, C2 and
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C3, where pub lic dis course can con tinue shap ing and amend ing the
Con sti tu tion, con sidered a liv ing doc u ment, but bars the gov ern -
ment from com pletely al ter ing the iden tity of the Con sti tu tion.

Though this judg ment was a cul min a tion of a long period of
ten sion between co-equal in sti tu tions of le gis lature and ju di ciary,
it has not pre ven ted gov ern ments from at tempt ing to test the lim -
its of the doc trine. Not long after the judg ment was pro nounced, a
na tional emer gency was im posed in In dia by the then Prime
Minister and while the emer gency was in op er a tion, dur ing which
sev eral MPs from the op pos i tion were in jail un der pre vent ive de -
ten tion laws, Par lia ment passed a bill sig ni fic antly amend ing the
Con sti tu tion, without much deliberation.  One such amend ment
was the ad di tion of the words “sec u lar and so cial ist” to the Pre -
amble of the Con sti tu tion. After the emer gency was lif ted and a
new gov ern ment was voted to power, most of these amend ments
were un done through an other amend ment bill, but the ad di tion of
the words “sec u lar and so cial ist” to the Pre amble re mained and
con tin ues to do till date.

What gives teeth to the ba sic struc ture doc trine is the power of
ju di cial re view, which it self has been con sidered to be a ba sic fea -
ture of the Con sti tu tion. This makes every amend ment of the Con -
sti tu tion by Par lia ment amen able to ju di cial re view and li able to be
struck down if found to be un con sti tu tional or vi ol at ive of the ba sic
struc ture of the Con sti tu tion. Though courts have spar ingly re sor -
ted to this doc trine to strike down con sti tu tional amendments,
the at tempt by the cur rent gov ern ment to set up a Na tional Com -
mis sion for Ju di cial Ap point ments, provid ing a greater role to the
ex ec ut ive in ap point ing judges, was struck down by the Su preme
Court in 2015 for at tack ing the in de pend ence of the ju di ciary and
the sep ar a tion of powers,  which are ba sic fea tures of the Con sti -
tu tion.
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Now, the cur rent gov ern ment seems to have em barked on a
pro ject to re vert to the “ori gin al” Constitution,  in which the
words sec u lar and so cial ist, and par tic u larly sec u lar, were not in -
cluded in the Pre amble, ar guing that these were in ser ted dur ing the
un demo cratic emer gency. It has also not minced any words in mak -
ing clear that it wants greater con trol and a say in the ap point ment
of judges on the ground that the present sys tem of ap point ments
through a col legium is not ex pli citly men tioned in the Con sti tu tion
and is a ju di cial invention.  The ba sic struc ture doc trine stands in
the way of the gov ern ment hav ing its way, but it is not cer tain for
how much longer.

Con clu sion

Ma jor it arian gov ern ments do not like fet ters on their powers to
amend the Con sti tu tion. In the re cent past, the In dian ju di ciary has
also come un der much cri ti cism for its “re fus al” to live up to the
ex pect a tion of be ing a coun ter -ma jor it arian in sti tu tion, par tic u -
larly on polit ic ally sens it ive matters.  A Par lia ment reel ing un der
near com plete ex ec ut ive takeover,  a gov ern ment not keen on de -
lib er a tions and a polit ical party con fid ent of mus ter ing enough
num bers to amend the Con sti tu tion uni lat er ally present grave
danger of the con sti tu tion al ism pro ject fail ing in India.

Post script

The chapter was writ ten in the middle of the 2024 par lia ment ary
elec tion cam paign. The in cum bent polit ical party, Bhar atiya Janata
Party (B JP), coined the slo gan of “Ab ki baar, 400 paar”, which can
be loosely trans lated to – “this time, BJP will cross 400 seats in the
House of the People” (out of a total of 543 seats for which elec tions
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happene d). There fore, BJP’s elect oral plank was for an ab so lute
majority so that it can im ple ment its polit ical agenda without any
res ist ance. The op pos i tion, on the other hand, made “sav ing the
Con sti tu tion” as its cent ral elect oral pitch, ar guing that BJP is vy -
ing for an ab so lute ma jor ity so that it can amend the Con sti tu tion
on its own and when that hap pens, it will do away with re ser va -
tions, the af firm at ive ac tion policy for his tor ic ally mar gin al ised and
so cially and edu ca tion ally back ward com munit ies in India. 

When the elec tion res ults were an nounced on 4 June 2024, BJP
was con fined to 240 seats, much short of even simple ma jor ity.
With the sup port of its al lies, it crossed the half-way mark and
made a claim to form the gov ern ment again. As per ana lysis done
by sev eral polit ical com ment at ors, the “danger to the Con sti tu tion”
nar rat ive seemed to have struck a chord with the voters, par tic u -
larly among the mar gin al ised com munit ies, who voted against the
BJP.  This is a po tent ex ample of the life that the Con sti tu tion
seems to have ac quired in the ima gin a tions of every day people,
who de livered a re sound ing mes sage of put ting fet ters on the
power of the gov ern ment to uni lat er ally amend the Con sti tu tion.

Though it might be too soon to say whether de lib er a tion has
firmly found its way back into our demo cracy due to a re turn to a
co ali tion era polit ics, some re cent ex amples lend weight to this
hope. One such ex ample is of a con tro ver sial bill that the BJP-led
co ali tion gov ern ment in tro duced in Par lia ment in Au gust 2024 to
sig ni fic antly amend the law reg u lat ing the Waqf properties in In -
dia. These are prop er ties donated by fol low ers of Is lam for re li gious
or char it able pur poses. The very in tro duc tion of the Bill was heav -
ily op posed in Par lia ment by sev eral op pos i tion MPs and even the
co ali tion part ners of BJP ex pressed con cerns. After an in tense de -
bate, the gov ern ment agreed to send the Bill to a Joint Par lia ment
Com mit tee for ex tens ive de lib er a tion and stake holder
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consultations.  This bill was fi nally passed by the Par lia ment in
early 2025. It re mains to be seen whether de lib er at ive back slid ing,
which had come to mark the last 10 years of In di a’s par lia ment ary
demo cracy, will now be ar res ted and per haps, even reversed. 

Amend ing the Con sti tu tion Without De lib er a tion

66



References

1. PRS Legislative Research, ‘Vital Stats: Functioning of the 17th Lok Sabha’ (10
February 2024),
https://prsindia.org/files/parliament/session_track/2024/vital_stats/Functioning-
17th_Lok_Sabha.pdf.

2. Maansi Verma, ‘Who Controls Parliament? Instead of Building a Robust System, we
have Bled its Vitality, Dignity and Efficacy’ Firstpost (22 September 2020),
https://www.firstpost.com/india/who-controls-parliament-instead-of-building-a-
robust-system-we-have-bled-its-vitality-dignity-and-efficacy-8840041.html.

3. André Bächtiger, John S. Dryzek, Jane Mansbridge, and Mark E. Warren, ‘Deliberative
Democracy: An Introduction’ in André Bächtiger, John S. Dryzek, Jane Mansbridge,
and Mark E. Warren (eds.), The Oxford Handbook of Deliberative Democracy, (Oxford
University Press, 2018).

4. Nadia Urbinati, ‘Representation as Advocacy: A Study of Democratic Deliberation’
(2000) 28:6 Political Theory.

5. Norman Dorsen, Michel Rosenfeld, András Sajó, Susanne Baer, and Susanna
Mancini, Comparative Constitutionalism: Cases and Materials (West Academic
Publishing, 2016).

6. Upendra Baxi, ‘Constitutionalism as a Site of State Formative Practices’ (2000) 21
Cardozo Law Review.

7. Oran Doyle and Rachael Walsh, ‘Constitutional Amendment and Public Will
Formation: Deliberative Mini-Publics as a Tool for Consensus Democracy’ (2022)
20:1 International Journal of Constitutional Law.

8. Oran Doyle and Rachael Walsh, ‘Constitutional Amendment and Public Will
Formation: Deliberative Mini-Publics as a Tool for Consensus Democracy’ (2022)
20:1 International Journal of Constitutional Law.

9. The Wire Staff, ‘VP Dhankhar Disagrees With SC's 'Parl Can't Amend Basic Structure'
Doctrine, Chidambaram Responds’ The Wire (11 January 2023),
https://thewire.in/government/jagdeep-dhankar-supreme-court-njac-basic-
structure.

10. Supreme Court of India, Kesavananda Bharati v. State of Kerala (1973 INSC 91),
Judgment of 24 April 1973.

11. V. Krishna Ananth, ‘Lessons from India’s 42nd Constitution Amendment: History
Revisited’ The Leaflet (12 December 2024), https://theleaflet.in/history-2/lessons-
from-indias-42nd-constitution-amendment-history-revisited.

12. Apurva Vishwanath, ‘50 Years of Kesavananda Bharati Case and Its Legacy: How
Supreme Court Has Invoked the Basic Structure Doctrine over the Years’ The Indian
Express (25 April 2023), https://indianexpress.com/article/explained/explained-
law/kesavananda-case-and-its-legacy-sc-has-used-doctrine-sparingly-pushed-
back-against-attempts-to-shackle-judicial-review-8572292/.

Maansi Verma

67

https://prsindia.org/files/parliament/session_track/2024/vital_stats/Functioning-17th_Lok_Sabha.pdf
https://prsindia.org/files/parliament/session_track/2024/vital_stats/Functioning-17th_Lok_Sabha.pdf
https://www.firstpost.com/india/who-controls-parliament-instead-of-building-a-robust-system-we-have-bled-its-vitality-dignity-and-efficacy-8840041.html
https://www.firstpost.com/india/who-controls-parliament-instead-of-building-a-robust-system-we-have-bled-its-vitality-dignity-and-efficacy-8840041.html
https://thewire.in/government/jagdeep-dhankar-supreme-court-njac-basic-structure
https://thewire.in/government/jagdeep-dhankar-supreme-court-njac-basic-structure
https://theleaflet.in/history-2/lessons-from-indias-42nd-constitution-amendment-history-revisited
https://theleaflet.in/history-2/lessons-from-indias-42nd-constitution-amendment-history-revisited
https://indianexpress.com/article/explained/explained-law/kesavananda-case-and-its-legacy-sc-has-used-doctrine-sparingly-pushed-back-against-attempts-to-shackle-judicial-review-8572292/
https://indianexpress.com/article/explained/explained-law/kesavananda-case-and-its-legacy-sc-has-used-doctrine-sparingly-pushed-back-against-attempts-to-shackle-judicial-review-8572292/
https://indianexpress.com/article/explained/explained-law/kesavananda-case-and-its-legacy-sc-has-used-doctrine-sparingly-pushed-back-against-attempts-to-shackle-judicial-review-8572292/


13. Supreme Court of India, Supreme Court Advocates-On-Record v. Union Of India (2015
INSC 285), Judgment of 16 December 2015.

14. Shruti Mahajan, ‘Opposition Flags “Secular” Missing from India Constitution Copy’
Bloomberg (20 September 2023), https://www.bloomberg.com/news/articles/2023-
09-20/opposition-flags-secular-missing-from-india-constitution-copy?embedded-
checkout=true.

15. The Wire Staff, ‘Supreme Court Objects to Kiren Rijiju's Remarks on Collegium
System’ The Wire (28 November 2022), https://thewire.in/law/supreme-court-kiren-
rijiju-collegium-system.

16. Indira Jaising, ‘There Is No Lack of Judicial Power in India. Just a Refusal to Act on
It’ The Wire (4 January 2024), https://thewire.in/law/there-is-no-lack-of-judicial-
power-in-india-just-a-refusal-to-act-on-it.

17. Maansi Verma, ‘Agenda Control in the Indian Parliament and the Impact on its
Oversight Function – Analysis and Evidence’ (2022) 18:1 Socio-Legal Review.

18. ET Online, ‘PM Modi in Lok Sabha: Confident That NDA Will Get 400 Plus Seats, BJP
over 370’ The Economic Times (5 February 2024),
https://economictimes.indiatimes.com/news/politics-and-nation/pm-modi-in-lok-
sabha-confident-that-nda-will-get-400-plus-seats-bjp-over-
370/videoshow/107433144.cms?from=mdr.

19. Ashish Ranjan, ‘“Constitution in Danger”: Why Dalits Voted Against BJP in Lok
Sabha’ India Today (9 January 2024), https://www.indiatoday.in/india/story/lok-
sabha-elections-2024-dalit-scheduled-castes-votes-bjp-lost-nda-congress-india-
bloc-2550869-2024-06-09.

Amend ing the Con sti tu tion Without De lib er a tion

68

https://www.bloomberg.com/news/articles/2023-09-20/opposition-flags-secular-missing-from-india-constitution-copy?embedded-checkout=true
https://www.bloomberg.com/news/articles/2023-09-20/opposition-flags-secular-missing-from-india-constitution-copy?embedded-checkout=true
https://www.bloomberg.com/news/articles/2023-09-20/opposition-flags-secular-missing-from-india-constitution-copy?embedded-checkout=true
https://thewire.in/law/supreme-court-kiren-rijiju-collegium-system
https://thewire.in/law/supreme-court-kiren-rijiju-collegium-system
https://thewire.in/law/there-is-no-lack-of-judicial-power-in-india-just-a-refusal-to-act-on-it
https://thewire.in/law/there-is-no-lack-of-judicial-power-in-india-just-a-refusal-to-act-on-it
https://economictimes.indiatimes.com/news/politics-and-nation/pm-modi-in-lok-sabha-confident-that-nda-will-get-400-plus-seats-bjp-over-370/videoshow/107433144.cms?from=mdr
https://economictimes.indiatimes.com/news/politics-and-nation/pm-modi-in-lok-sabha-confident-that-nda-will-get-400-plus-seats-bjp-over-370/videoshow/107433144.cms?from=mdr
https://economictimes.indiatimes.com/news/politics-and-nation/pm-modi-in-lok-sabha-confident-that-nda-will-get-400-plus-seats-bjp-over-370/videoshow/107433144.cms?from=mdr
https://www.indiatoday.in/india/story/lok-sabha-elections-2024-dalit-scheduled-castes-votes-bjp-lost-nda-congress-india-bloc-2550869-2024-06-09
https://www.indiatoday.in/india/story/lok-sabha-elections-2024-dalit-scheduled-castes-votes-bjp-lost-nda-congress-india-bloc-2550869-2024-06-09
https://www.indiatoday.in/india/story/lok-sabha-elections-2024-dalit-scheduled-castes-votes-bjp-lost-nda-congress-india-bloc-2550869-2024-06-09


Indira Jaising

Civil So ci ety and its En gage ment with the
Con sti tu tion

https://verfassungsblog.de/civil-society-and-its-engagement-with-the-constitution/




e fore we un der stand the role of civil so ci ety in present day In -
dia, we must un der stand In dia at its found ing move ment. The

post-inde pend ent State in In dia has been the cre ation of the pro -
longed struggle against co lo nial rule. Its found a tion was in the
prin ciples of lib eral demo cracy with an agenda of so cial change.
The In dian Con sti tu tion is as much a cul min a tion of the ideas of
the free dom move ment against co lo nial powers as it is of the
achieve ment of a so cial re volu tion through law. Our Con sti tu tion,
which was in spired by the Uni ver sal De clar a tion of Hu man Rights,
thus, not only provided for polit ical free dom from for eign rule and
es tab lished a demo cratic re pub lic, but it also provided a road map
to undo the deeply en trenched hier arch ies, in equal it ies, and so cial
ex clu sions in our so ci ety and there fore for a so cial trans form a tion.
Much of the civil so ci ety in ter ven tions of the last seven dec ades
have been to work for re deem ing the prom ise of the Con sti tu tion
in side and out side courts.

The struggle “on the other side of in de pend ence”

In di a’s Con sti tu tion is unique as no other Con sti tu tion in the world
at temp ted this mag nitude of so cial change through con sti tu tional
means. It was a dir ect an swer to the de mands of wo men, minor it -
ies, Dal its and Adi vas is, and other mar gin al ised groups to their de -
mands for equal ity be fore the law and equal pro tec tion of the laws.
Re ser va tions in pub lic em ploy ment for Sched uled Castes (SCs) and
Sched uled Tribes (STs) be came a Fun da mental Right on the ba sic
premise that mar gin al ised com munit ies were re quired to be rep res -
en ted in in sti tu tions of state power. It was also a con sti tu tional
mech an ism to end the ol ig archy of Brah min ism and its hier arch ical
philo sophy in all or gans of state. Draf ted as it was at the time of a
bloody par ti tion of the coun try into two na tions, Pakistan and In-
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dia, In dia chose to re main a sec u lar coun try and re fused pleas ure to
be theo crat ic. It is the Con sti tu tion which has been our greatest
strength of re main ing to gether as a united na tion with so many
dif fer ent lin guistic and re li gious com munit ies liv ing in har mony.

All of In di a’s legal act iv ism by civil so ci ety, in clud ing its ju di -
cial act iv ism, has been a struggle to im ple ment our so cial and eco -
nomic rights. It is on this “other side of independence”  that much
of civil so ci et ies’ struggles have been loc ated over the last 70 years.
The rights were given by the Con sti tu tion; the struggle has been to
get them im ple men ted.

Though the Con sti tu tion of In dia is no doubt the out come of a
polit ical struggle, it is primar ily a legal doc u ment which means it
en forces ac count ab il ity through law of all or gans of State. This
meant that the power of ju di cial re view could be ef fect ively used in
the ser vice of the people.

Our polit ical his tory does in dic ate that the le git im acy of
protest by civil so ci ety, which it self was the leg acy of non- vi ol ent
struggle and civil dis obedi ence in her ited from the in de pend ence
move ment, was brought to a bru tal and ab rupt end when the
Emergency was de clared in June 1975. It made us real ise the sig ni -
fic ance of our civil and polit ical rights. However, our rights were re -
stored when, through an elect oral pro cess, Mrs. In dira Gandhi, the
in cum bent PM who de clared the Emer gency, was voted out of
power. Neither the pro test ers, nor the rul ing party ques tioned the
sanc tity of lib eral demo cracy as the gov ern ing norm of the coun try.
The struggle against the Emer gency was to restore our civil and
polit ical rights. After the Emer gency was with drawn, the Con sti tu -
tion was amended to en sure that the right to life, which was guar -
an teed by the Con sti tu tion, could not be taken away even dur ing an
Emer gency. Both Mrs. In dira Gandhi, who was in stru mental in im -
pos ing the Emer gency, and Jayprakash Naray an, who led the
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struggle to re voke the Emer gency, ac cused each other of be ing
“dic tat ors” and “fas cists” – mean ing thereby they saw the other de -
vi at ing from the path of lib eral demo cratic prin ciples on which the
Con sti tu tion and In dian polity was foun ded. Both of them claimed
al le gi ance to it. Speak ing of the events which led to the im pos i tion
of the Emer gency, namely the protests led by Jayprakash Narayan
and the stu dents’ move ments, Bipan Chandra points out in his
book In the Name of Democracy:

“The de fense of In dian demo cracy seems to have been the main
jus ti fic a tion for both the JP Move ment and the Emer gency
Regime.”

From lib er al ism to cul tural na tion al ism

It is this that has changed in 2014. The polit ical philo sophy of lib -
er al ism has been re placed by that of “cul tural na tion al is m”, cul ture
be ing viewed as em an at ing from the re li gion of the Hindus, who
form the ma jor ity of the pop u la tion of the coun try. In his book
Modi’s India, polit ical sci ent ist Chris tophe Jaf frelot writes:

“The pro mo tion of Hindu na tion al ism at the ex pense of sec u lar -
ism took the form of at tacks against lib er als (in clud ing NGOs, in -
tel lec tu als, and uni ver sit ies like JNU) and the Saf fron iz a tion of
edu ca tion. At the same time, minor it ies were sub jec ted to both
phys ical and sym bolic vi ol ence by Hindu vi gil ante groups, which
ex er ted a new form of cul tural poli cing. These groups, usu ally un -
der the um brella of the Sangh Parivar, star ted to form a par al lel
state – with the ta cit ap proval of the of fi cial state – as they
launched one cam paign after an other, such as their fight against
love ji had and land ji had, their at tempts at re con vert ing those
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whose fore fath ers had em braced Is lam or Chris tian ity, and their
at tacks against people ac cused of slaughter ing cows – a very emo -
tional is sue that was the root cause of a series of lynch ings. Vi gil -
antes were act ive not only in the street but also on line, as evid ent
from the psy cho lo gical vi ol ence ex er ted by trolls – again with the
bless ings of the coun try’s rulers.”

In dia is presen ted as a na tion en gaged in an an ti co lo nial move -
ment, which began in 2014. This ahis tor ical view is be ing pro -
pounded by a Hindu Na tion al ist party which came to power in 2014
with the aim of es tab lish ing a Hindu Na tion. Lib er al ism as a polit -
ical philo sophy is be ing re jec ted. Sec u lar ism, as we know it, is
sought to be re placed by a theo cracy. All this has grave im plic a tions
for those of us who be lieve that demo cracy, sec u lar ism and fed er al -
ism are ba sic fea tures of the Con sti tu tion as held by the Su preme
Court in vari ous judg ments, in clud ing S.R. Bomai v. Union of
India  and Kesavananda Bharti v. State of Kerala .

The evid ence of the re jec tion of the lib eral sec u lar prin ciples of
the Con sti tu tion is to be found in the pub lic prac tice of the heads
of State. In 2023, when a new build ing was in aug ur ated for our Par -
lia ment, a Sen gol (sym bol of king ship) was in stalled by Hindu
priests in the pres ence of the Prime Minister.  More re cently, on
22nd Janu ary 2024, a Hindu temple ded ic ated to Lord Ram was
con sec rated by the Prime Min is ter in full view of the cit izens of the
country,  es tab lish ing firmly, the trans form a tion of a con sti tu tional
demo cracy into a theo cracy, un der the garb of re vital iz ing a sup -
posed civil iz a tional glory. Laws have been in tro duced in 2019
which en able the grant of fast-track cit izen ship to Hindu il legal
im mig rants while deny ing it to Muslims. Eat ing beef has been
crim in al ised by ban ning the slaughter of cows. In ter faith mar riages
are po liced in or der to pre vent Hindu wo men from mar ry ing

3

4 5

6

7

Civil So ci ety and its En gage ment with the Con sti tu tion

74



Muslim men.  Hindu Vi gil ant ism stalks the streets to im ple ment a
mobocracy.

What has this meant for civil so ci ety act iv ism? A ma jor it arian
so ci ety can not tol er ate any form of dis sent, it needs obed i ence to
main tain its au thor ity. Hence, the first at tacks have been on civil
so ci ety and on or gan ised groups such as the farm ers who peace -
fully protest with their de mands. As a child of the free dom move -
ment, all through the 1970s till the re gime change of 2014, I took
my civil and polit ical rights for gran ted. I thought they could never
be taken away from us. We had a Con sti tu tion which guar an teed
these rights to us and as a law yer, I be lieved my main task was to
struggle for so cial and eco nomic rights of the mar gin al ised as we
were still a coun try defined by poverty and un deserved want. The
Con sti tu tion prom ised to the mar gin al ised a life of equal ity. The
work was ex cit ing, and the Con sti tu tion proved very use ful for our
fights against bon ded la bour, wage work ers, pave ment dwell ers and
hawkers. It was much later in life, in the post-2014 state, when a
Hindu right-wing polit ical party came to power that I real ised that
our polit ical and civil rights are a pre con di tion to the real isa tion of
our so cial and eco nomic rights. The rights are now en dangered.

Crim in al iz ing ad vocacy

Fol low ing a series of cases ar gued in a court of law, which we had
ar gued against lead ers of the polit ical party in power, in 2019, I
found my self a vic tim of the crim inal justice sys tem with a case
registered against the or gan iz a tion we had foun ded, the Law yers
Collective. We were per se cuted for os tens ible vi ol a tions of the For -
eign Con tri bu tions Reg u la tion Act 1986, a stat ute that was en acted
by a Con gress re gime to pre vent the in ter fer ence of the “for eign
hand” in In di a’s polit ical sys tem. The or gan iz a tion it self had
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worked on is sues of do mestic vi ol ence and pre ven tion of dis crim in -
a tion against people liv ing with HIV, for which we had fund ing
from in ter na tional fund ing agen cies. We were ac cused of not keep -
ing ac counts. We were told that is sues of do mestic vi ol ence and
HIV had noth ing to do with the ob jects of our or gan iz a tion, re gard -
less of the fact that its ob jects in cluded the de fense of the Con sti -
tu tion of In dia. Ad vocacy in any form for rights was crim in al ised.
This has happened to many or gan iz a tions in In dia, in clud ing Am -
nesty India , the Cen ter for Policy Research , and the Cen ter for
Equity Studies  foun ded by Act iv ist Harsh Mander and oth ers. It
was then that I once again real ised the power of the law of which
all rul ing parties are afraid.

But there is a con tra dic tion here. Every law can be used as in -
ten ded to pro tect hu man rights and every law can be weapon ised
with mala fide in tent in its im ple ment a tion since im ple ment a tion
is in the hands of the politi cian in power with no checks and bal -
ances or in de pend ently fact-checked to de cide whether or not a
pro sec ut able case is made out. Hence, what we are see ing in In dia
today is the pro sec u tion and in car cer a tion of any one who speaks
up against the es tab lish ment. The right to free dom of speech and
ex pres sion, the right to life and per sonal liberty have been re duced
to a rope of sand for any per son who spoke up against the rul ing
es tab lish ment. There have been cases on aca dem ics and Dalit act -
iv ists in the Bhima Kore agon cases , journ al ists like Sid dique
Kappan , and stu dent act iv ists like Umar Khalid  and Shra jeel
Imam .

Civil so ci ety was seen as the ac tual polit ical op pos i tion out side
Par lia ment. But a time came when not just civil so ci ety but polit -
ical lead ers were ac cused of “money laun der ing” and put be hind
bars, all this to en sure that one day we have a single- party state by
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the elim in a tion of the largest polit ical party in op pos i tion, the In -
dian Na tional Con gress.

Civil So ci et ies’ main con tri bu tion has been to in sist on the en -
force ment of rights con ferred by the Con sti tu tion. It is so cial act iv -
ists who have kept the val ues of the Con sti tu tion – liber ty, equal ity,
fra tern ity, and dig nity – alive and re fused to suc cumb to the de -
mands of a Hindu fun da ment al ist state. It has been a hall mark of
their act iv ism that they protest with a copy of the Con sti tu tion of
In dia in their hands, as if to pro tect it from ma jor it arian attack.

In re tali ation, the In dian state has labeled all protest move -
ments as “anti-n a tion al” and con spir acies to destabil ise the In dian
State. As a res ult, the dra conian Un law ful Activ it ies (Pre ven tion)
Act, 1967, which is an an ti - ter ror stat ute, has been used to put cit -
izens be hind bars to si lence their voices.

“Cul ture” vs con sti tu tion al ism

There is, in fact, fun da ment ally, a breach of the rule of law and it
has fallen on the shoulders of civil so ci ety to struggle for the re turn
of the rule of law. Hindutva is the polit ical mani fest a tion of
Hinduism where Hinduism is jus ti fied as a “way of life”, not a re li -
gion. These are de mands for cul tural na tion al ism to the ex clu sion
of Con sti tu tion al ism as we know it.

A com bin a tion of these de vel op ments has res ul ted in a situ -
ation in which al le gi ance to “cul ture” over rides al le gi ance to the
Con sti tu tion, i.e., the touch stone by which the valid ity of State ac -
tion is judged. Our courts have paid homage to this form of cul tural
na tion al ism deny ing us the one av enue of re course against ma jor -
it arian rule that the Con sti tu tion provides, in clud ing judg ments
which have up held a ban on hijab,   and tak ing away the spe cial
status of Kashmir.   Article 13 of the Con sti tu tion ex pli citly says
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that all laws in con sist ent with fun da mental rights will be void.
Articles 226 and 32 provide dir ect ac cess to the High Court and the
Su preme Court and yet we find that our courts have chosen to vir -
tu ally give up on their power of ju di cial re view and en dorse every
de cision of the gov ern ment. Since 2014, there have been only two
ma jor cases where the Court has de cided against the Gov ern ment:
the judg ment on the Na tional Ju di cial Ap point ments
Commission,  which in ef fect pre served the power of the Su preme
Court to ap point judges, and the Elect oral Bonds case , which
came too late after money had been col lec ted and spent for elect -
oral pur poses. It seems al most as if the Courts have re pu di ated the
Con sti tu tion of In dia and in syn ergy with the cur rent State policy
set up a cul tural norm above the Con sti tu tion as the gov ern ing
norm of so ci ety, as seen in the Marriage Equality case . We are in
danger to los ing a rule of law so ci ety, with which we star ted our
jour ney over 75 years ago.

De fend ing the con sti tu tion

It is in these cir cum stances that it has fallen on the shoulders of
civil so ci ety to de fend the Con sti tu tion through protest move -
ments. In sev eral protest move ments, civil so ci ety has gone back to
its Gandhian tra di tion of non- vi ol ent protest and civil dis obedi -
ence. What we see in In dia is the dra matic role re versal. While it is
the con sti tu tional duty of elec ted rep res ent at ives to bear true faith
and al le gi ance to the Con sti tu tion of In dia, they ig nore the Con sti -
tu tion. In stead, civil so ci ety steps in to de fend the Con sti tu tion.

It is worth re call ing what Ma hatma Gandhi had said about our
du ties if the rulers are do ing wrong. He said:
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“If our rulers are do ing, what, in your opin ion, is wrong, and if we
feel it our duty to let them hear our voice though it may be con -
sidered sedi tious, I urge upon you to speak sedi tion – but at your
per il. You must be pre pared to suf fer the consequences.”

We ask the ques tion as to what the role of protests in a demo cratic
so ci ety is. Our pre-inde pend ence his tory shows that it was
non-violent protest and civil dis obedi ence that ul ti mately led to
the end of co lo ni al ism and to in de pend ence.

While no law can pre vent protests against policies of the gov -
ern ment, we are now told that to protest against un just laws is to
at tack the sov er eignty and in teg rity of the na tion. The tragedy of
In dia is, that the state has equated le git im ate protest with be ing a
“ter ror ist”. If Ma hatma Gandhi were alive today, he would have
joined the protest, for it was he who said in Young India, on 29
Janu ary 1925:

“Real Swaraj [self-governance] will come not by ac quis i tion of au -
thor ity by few, but by the ac quis i tion of the ca pa city by all to res ist
au thor ity when it is ab used. In other words, Swaraj is to be
obtained by edu cat ing the masses to a sense of their ca pa city to
reg u late and con trol authority.”
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n May 2024, writ ing for Verfassungsblog, Zoltán Szente dis cussed
a list of el even tools that the Hun garian gov ern ment has em -

ployed to stifle aca demic free dom since the in aug ur a tion of Vic tor
Orbán.  These tools can largely be un der stood as fall ing un der
three broad cat egor ies: (a) ac tions aimed at in tim id at ing and per -
se cut ing re search ers and cap tur ing in sti tu tions that are pro du cing
coun ter -nar rat ives or works that could polit ic ally hurt the party in
power; (b) ac tions aimed at de vel op ing al tern at ive sci ence and nar -
rat ives by chal len ging the ex ist ing sci entific con sensus and sup -
port ing a new set of schol ars and in sti tu tions that sup port the re -
gime’s ideo logy, at times us ing ques tion able means; and (c) ac tions
aimed at di vert ing pub lic money to pli able in sti tu tions and chok ing
money (both do mestic and for eign) for the un pal at able.

The In dian story is no dif fer ent. Since 2014, free pub lic dis -
course has re ceived a big blow from the gov ern ment, and it has im -
pacted all av en ues whose le git im acy hinges upon it. Be it the me -
dia, think tanks, or aca demia, a sense of fear pre vails in all corners.
These in sti tu tions have either faced re tri bu tion and the heavy hand
of the state or have sub mit ted them selves to the BJP’s ideo lo gical
goals. Un crit ical voices boost ing the BJP, its pro jects, and the Prime
Min is ter could be heard re pet it ively, of ten joined by voices del e git -
im iz ing the op pos i tion (of every form, not just polit ic al). Apart
from the BJP, it is these in sti tu tions – though sup posed to func tion
as in de pend ent and act as con scious keep ers of the so ci ety – that
have helped the Prime Min is ter trans form him self into a godly
figure whose ideas and tech niques must never be ques tioned but
blindly fol lowed.

At the same time, the BJP has de ployed the mighty state and its
re sources to set the dis course in the man ner of its lik ing. Both
media and aca demia are fin an cially re war ded if they re main pli ant,
efforts at “cor rect ing” the cur ricula have been made, and min is tries
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and in sti tu tions have been es tab lished to “s cien tific ally” pur sue
alternative ideas and re search.

These are not sin gu lar stor ies or a few ran dom events that have
taken place now and then over the course of the last dec ade. There
is a com mon thread that binds these sys temised events tak ing
place across in sti tu tions in In dia: An ef fort to en trench the su -
prem acy of the BJP way of think ing and func tion ing, with no
healthy space for de bate, dis sent, or dis cus sion. In the fol low ing
parts of this chapter, I’ll elab or ate on this with a par tic u lar fo cus on
aca demic free dom.

Ashoka, a story that re peats

Saby as a chi Das, an eco nom ist by train ing, wrote a blast ing pa per in
2023 titled “Demo cratic Back slid ing in the World’s Largest
Democracy” . Das stud ied 11 closely con tested seats dur ing the
2019 gen eral elec tions in In dia and found their res ults dis pro por -
tion ately in fa vour of the BJP. He noted, “the res ults point to stra -
tegic and tar geted elect oral dis crim in a tion against Muslims, in the
form of de le tion of names from voter lists and sup pres sion of their
votes dur ing the elec tion, in part fa cil it ated by weak mon it or ing by
elec tion ob server s”. He presen ted de tailed evid ence and used eco -
no met ric tech niques to un ravel this  potential  electoral ma nip u la -
tion and fraud.

The mere ex ist ence of the pa per would not have up set the gov -
ern ment. However, once an SSRN link to the pa per was shared on
Twit ter, it was picked up and dis cussed ex tens ively by civil so ci ety
and the op pos i tion. It was un like other aca demic schol ar ship on
demo cratic back slid ing in In dia, which gen er ally cir cu lates and re -
mains merely within a small com munity of polit ical sci ent ists and
legal schol ars. Moreover, the pa per presen ted in crim in at ing data
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sug gest ing elect oral ma nip u la tion on the part of the gov ern ment.
As a res ult, Das’ in sti tu tion, Ashoka University,  distanced  itself
from the re search be fore re portedly pres sur ing him to resign from
his position.  Later, in a con cern ing turn of events, the fed eral In -
tel li gence Bur eau paid a  visit  to the Eco nom ics Department.  Al -
though the De part ment stood  by Das, with a few pro fess ors even
resign ing in protest,  the Uni versity’s Gov ern ing Body let its fac -
ulty down by fail ing to provide a safe space for research. 

Im port antly, Ashoka is the same in sti tu tion that was em broiled
in a sim ilar con tro versy a few years back upon the exit of noted in -
tel lec tual Pra tap Bhanu Me hta after he be came a “polit ical li ab il -
ity” for them.  As he wrote in his resig na tion let ter, a copy of which
is pub licly avail able:

“My pub lic writ ing in sup port of a polit ics that tries to hon our
con sti tu tional val ues of free dom and equal re spect for all cit izens,
is per ceived to carry risks for the uni versity. In the in terests of the
Uni versity, I resign. [...] A lib eral uni ver sity will need a lib eral
polit ical and so cial con text to flour ish. I hope the uni ver sity will
play a role in se cur ing that en vir on ment. Ni et z sche once said that
‘no liv ing for truth is pos sible in a uni versity’. I hope that proph -
ecy does not come true.”  

Bey ond Ashoka: free dom at risk, every where

Not many days be fore this con tro ver sy, a school teacher in Pune
named Ashok Sopan Dhole was  arrested  for al legedly mak ing ob -
jec tion able re marks against Hindu deit ies and “out ra ging re li gious
feel ings” of the stu dents after a video of his lec ture went viral on
the internet.  Dhole could be heard com ment ing in the video about
the pres ence of in nu mer able deit ies in the Hindu re li gion in con-
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trast to the mono the ism of Is lam and Chris tian ity. Other in cid ents
have in volved the denial of im mig ra tion to an aca dem i cian in vited
to de liver a lec ture quot ing her past re marks against the Rashtriya
Swayam sevak Sangh, the ideo lo gical foun tain head of the BJP,
can cel la tion of lec tures dis cuss ing the Palestinian cause,  crack -
down on NGOs and think tanks in the name of for eign fund ing
norms violations,  and ini ti ation of dis cip lin ary pro ceed ings
against a PhD stu dent who in cluded Noam Chom sky’s cri ti cism of
Nar en dra Modi in his re search proposal.  The crown prince of all
re mains the 2019 in cid ent when po lice stormed the cam pus
premises of Jamia Milia Is lamia Uni ver sity and beat the stu dents in
the af ter math of stu dents’ protests against the con tro ver sial
Citizenship Amendment Act.

In re sponse to the alarm ing de vel op ment in Pune, a
professor noted: “An in cid ent of this kind shows how we are des -
troy ing the spirit of learn ing and un learn ing through ques tions,
coun ter -ques tions, dia logues, con ver sa tions, and dif fer ences. We
are des troy ing what sus tains a classroom – the ef fic acy of mu tual
trust. And we are des troy ing the spirit of studentship” . This com -
ment re ver ber ates with my first thoughts upon read ing the in cid -
ent. The dir ec tion in which the In dian aca demia is pro gress ing
could not have been de scribed better. 

These events sup port V- Dem In sti tute’s 2024 “Aca demic Free -
dom Index”.  It re cor ded that over the last dec ade, there has been
a con stant de cline in aca demic freedom, and In dia has been per -
form ing poorly on all five factors that they con sider while meas ur -
ing aca demic free dom – free dom to re search and teach, aca demic
ex change and dis sem in a tion, in sti tu tional autonomy, cam pus in -
teg rity, and aca demic and cul tural expression. 

A dif fer ent re port pre pared by the Schol ars at Risk Net work
(SRN), titled “Free to Think”, con firms V- Dem In sti tute’s
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assertions.  After de tail ing 24 in cid ents of loss of po s i tion, de tain -
ment, imprisonment, dis ap pear ance, can cel la tion of events, and
travel re stric tions, which in volved nu mer ous stu dents and aca dem -
i cians, SRN re duced In di a’s score from around 0.6 in 2013 to less
than 0.2 in 2024, with 1 be ing the max imum pos sible score. It
ranked In dia as “com pletely re stric ted” and ob served that never in
the his tory of in de pend ent In dia has aca demic free dom been
threatened so con sist ently.

Bey ond num bers, per sonal experiences 

I have per son ally ex per i enced in stances where the Uni ver sity ad -
min is tra tion can celled lec tures and dis cus sions, fear ing gov ern -
mental ac tion. Sev eral ac counts have sur faced on line in re ac tion to
the Ashoka con tro versy dis cuss ing how the pres ence of state
intelligence units dur ing con fer ences and dis cus sion ses sions is a
com mon phe nomen on, par tic u larly in state uni versit ies. The
state-supported en vir on ment of fear around in de pend ent and crit -
ical think ing is per vas ive and, sadly, ef fect ive.

Dur ing my con ver sa tions with a few law pro fess ors, one theme
emerged as com mon – the chilling ef fect of a sense of fear about
the po ten tial re per cus sions of mak ing com ments that may sound
crit ical of the in cum bent gov ern ment or its ideo logy. Teach ers have
be come cau tious about what dis cus sions they could or gan ise in
their classes. The emer gence of the cul ture of on line classes in the
pan demic and post-pan demic phases has fur ther ag grav ated these
con cerns. Lec tures and com ments could now eas ily be re cor ded and
cir cu lated after be ing re moved from their con texts. These small
bits, di vorced from their con text to make the clip sound more
controversial, help users catch more eye balls over so cial me dia
plat forms but work neg at ively for aca demic free dom. My own in sti-
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tu tion, where I am cur rently teach ing, has been in the lime light,
where clips from on line lec tures were presen ted on me dia
platforms as “anti-In dia rhetoric”.  This has also made host ing our
col leagues on line an is sue, which par tic u larly af fects in ter ac tions
with those situ ated in for eign coun tries, as fly ing them is a costly
af fair, both fin an cially and bureaucratically. 

Politi ciz ing sci ence and re search

In terms of re search sup port and fund ing, In dia
merely  spends  0.7% of its GDP on re search and development,
considerably less than countries like the USA, Ger many, and Ja pan,
which spend around 3% of their GDP.  To cor rect this situ ation,
Par lia ment re cently passed the  Anusandhan Na tional Re search
Found a tion Act, 2023, to in ject about  6 bil lion USD  into the re -
search in dustry over the next five years.  However, in stead of
keep ing the Re search Found a tion dis tant from polit ics to sup port
in de pend ent re search, the Act cre ates a Gov ern ing Coun cil largely
pop u lated by the mem bers of the gov ern ment. The Coun cil is
presided over by the Prime Min ister, and its other mem bers in clude
two union min is ters, four sec ret ar ies from dif fer ent gov ern mental
de part ments, one mem ber from the gov ern ment’s think tank NITI
Aayog, and the Prin cipal Sci entific Ad visor to the union gov ern -
ment. In ad di tion, the Act vests the Prime Min is ter with the power
to nom in ate field ex perts to the Gov ern ing Coun cil. With such a
design, it is highly doubt ful that the Re search Found a tion would
sup port in de pend ent re search pro jects that could make find ings
crit ical of the BJP. What we may ob serve rather is more pom pous
sup port to areas such as cow ur ine research  or ef forts to re write
history.
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A re cent con tro versy with the Dir ector of the In ter na tional In -
sti tute for Pop u la tion Sci ences (IIPS) of fers a glimpse of how this
will look like. IIPS op er ates un der the Union Min istry of Health and
Fam ily Wel fare, and in its re cent re port, it  contradicted  repeated
claims made by the Prime Min is ter and BJP about the suc cess of its
cook ing gas-re lated scheme and about In dia be ing open
defecation-free.  As a re ward for these rev el a tions, the gov ern -
ment sus pen ded the Dir ect or.

Some thing sim ilar happened in 2019 when mul tiple mem bers
of the Na tional Stat ist ical Commission  resigned  in protest
over, among other things, delays in re leas ing their find ings about
the in creas ing un em ploy ment rate in India.  This is at a time
when schol ars are not ing that the In dian stat ist ical sys tem, which
used to be one of its crown jew els, is break ing down and is fa cing a
“ma jor crisis”.

In an other re lated legal de vel op ment, Par lia ment passed
the Indian In sti tutes of Man age ment (A mend ment) Act 2023, mak -
ing the Pres id ent a “vis it or” of every In dian In sti tute of Man age -
ment and vest ing them with con sid er able man age ment powers. For
in stance, one pro vi sion provides that “the Vis itor may ap point one
or more per sons to re view the work and pro gress of any In sti tute
and to hold in quir ies into the af fairs thereof and to re port thereon
in such man ner as the Vis itor may dir ect. [...] Upon re ceipt of any
such re port, [..] the Vis itor may take such ac tion and is sue such dir ec -
tions as he con sidered ne ces sary in re spect of any of the mat ters dealt
with in the re port and the In sti tute shall be bound to com ply with such
direction” (em phasis added). This ne ces sar ily sub jug ates
institutional freedom to the gov ern ment’s in terest in avoid ing any
polit ical em bar rass ment that in de pend ent re search may res ult in.
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Conclusion 

Un der the layer of poli cing power that these ac tions cre ate, there is
a lurk ing sense of cow ardice and fear of los ing con trol over the nar -
rat ive about the ef fic acy of the gov ern ment. The rul ing re gime fears
data and ar gu ments that could make it look weak er. It be lieves in
con trolling the pub lic nar rat ive by rhet oric and si len cing any one
who at tempts to de feat its rhet oric with facts and lo gic. The
regime’s minions are out there mo tiv ated by fear, ex pect a tion of re -
ward, or be lief in the BJP’s ideo logy, mak ing every ef fort to po lice
and sup press in de pend ent and crit ical think ing. A func tional
demo cracy val ues its re search ers, in tro spects when presen ted with
dis tress ing data, and re sponds with sci entific evid ence when chal -
lenged by works gen er ated with ul terior motives. The first re sponse
can never be to hu mi li ate the re search ers with its state and polit -
ical power and sug gest that any work crit ical of the gov ern ment is
mo tiv ated by ele ments dir ec ted to “de fame In dia” and is sponsored
by “for eign in terest s”.

To those who be lieve in the  Indian Con sti tu tion, let’s take a
relook and read what it says:

“51A. Fun da mental Du ties. – It shall be the duty of every cit izen
of In dia – … (h) to de velop the sci entific tem per, hu man ism and
the spirit of in quiry and re form [...].”
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ver the past dec ade, In di a’s di gital gov ernance strategy has
in cluded a steady com bin a tion of in nov a tion and greater sov -

er eignty over the di gital pub lic sphere. Un for tu nately, the state’s
pre oc cu pa tion with this man date has de cel er ated and, in some
cases, com pletely hal ted the di gital trans ition of con sti tu tional
pro tec tions on the internet.

In this chapter, I look at the status of tech no logy reg u la tion
from the lens of the ex ist ing polit ical cli mate in In dia, and the
struggles that the reg u lat ory state faces from the out side and from
with in. I spe cific ally look at some re cent reg u lat ory ini ti at ives to
which help us un der stand the in cent ive struc tures of state act ors
and the play ers that they wish to reg u late. These ini ti at ives may
mimic the broad ar chi tec ture of di gital rights pro tec tions and
global “best prac tice” across the world and ap pear to be seem ingly
de sir able. However, when looked at in the lar ger con text of polit ical
in cent ives of law makers and en for cing agen cies, they are in cre -
ment ally ce ment ing the found a tions of di gital au thor it ari an ism.

Le gis lat ive pro jects of the In dian Gov ern ment such as the
Aadhaar framework  and the re cently en acted Di gital Per sonal Data
Pro tec tion Act (2023)  point to greater cent ral iz a tion of state
power in the garb of ad min is trat ive efficiency and hu man rights
pro tec tions. Sim il arly, at tempts to reg u late so cial me dia plat forms
through the con ten tious in ter me di ary li ab il ity frame work in dic ate
the state’s am bi tion to en trench censorship and con trol over cit -
izens’ speech. Big-Tech cor por a tions re main equally opaque and
un ac count able to their users in In dia, and in some cases col lude
with ma li cious state act ors to build sym bi otic re la tion ships that
guar an tee re pres sion, con trol, and profi t ab il ity. Des pite be ing the
“third largest di git al ised coun try” in the world,  In dia has fared
abysmally in global rank ings on rights and freedoms on the
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internet.  It re mains the lead ing coun try when it comes to in ter net
shut downs, for six years in a row.

Given that di gital reg u la tion is a re l at ively novel phe nomen on,
it has been hard to trace the true in cent ives of the polit ical state
that sits be hind the re press ive in ter net re gime in In dia. While this
in it self is an alarm ing trend, it be comes worse when coupled with
the eco nomic and polit ical role played by Big-Tech play ers and do -
mestic cor por ate in terests. These plat forms are known to have
aided gen o cide and polit ical vi ol ence in the Ma jor ity
World.   Jointly, these act ors are nor mal iz ing an en vir on ment of
per vas ive cen sor ship and sur veil lance with little re course for in di -
vidual rights protection. In the ab sence of ef fect ive pub lic scru tiny,
this phe nomenon poses a crit ical threat to In di a’s democracy. 

There is a del ic ate, al most uto pian bal ance that needs to be
struck when it comes to pub lic in terest, in di vidual rights and
freedoms, and the eco nomic in de pend ence of private cor por a tions
while hold ing them ac count able to the people. The In form a tion
Tech no logy (In ter me di ar ies Guidelines and Di gital Me dia Eth ics
Code) Rules (2021) are an ex ample of how In dian reg u lat ors have
struggled to strike this bal ance, at the ex pense of cit izens’ right to
pri vacy and free ex pres sion online.  These Rules are housed in the
In form a tion Tech no logy Act (2000) which gov erns di gital reg u la -
tion in In dia. In 2023, the IT Rules were amended to set up Fact
Checking Units (F CUs) to mon itor and or der the re moval of con tent
re lated to “any busi ness of the Cent ral Gov ern ment” that was de -
term ined by the FCU to be mis lead ing or fake. As An mol Jain dis -
cussed on Verfassungsblog, this “Min istry of Truth” was re cently
struck down by the Bom bay High Court.  Gov ern ment-ini ti ated
con tent mod er a tion, block ing, and re moval has at trac ted cri ti cism
be cause such or ders are usu ally polit ic ally mo tiv ated, and civil or
crim inal sanc tions or the threat of such sanc tions prod plat forms
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to “self-censor” con tent. Among other things, the Rules en able the
gov ern ment to trace the ori gin ator of con ten tious or un law ful con -
tent shared on a mes saging application.   This threatens en d-to-
end encryption on private mes saging plat forms like What s App and
Signal.

In di a’s data pro tec tion law en acted last year has also been
mired in con tro versy re gard ing the sub stant ive pri vacy pro tec tions
as well as the law- mak ing pro cess that led up to its en act ment. The
law was passed within 52 minutes in the lower house of the Par lia -
ment of In dia, and within an hour in the up per house.  It provides
wide ex emp tions to state agen cies when pro cessing per sonal data.
Sec tion 17 (2) in par tic u lar al lows gov ern ment agen cies to be ex -
emp ted from all the pro vi sions of the Act where the pro cessing of
per sonal data is for “main ten ance of pub lic or der”. It is feared that
this pro vi sion will give a free pass to state act ors to con duct mis use
of the law, spe cially when viewed in the con text of In di a’s con tro -
ver sial and il legal sur veil lance regime.  

In dia did not have a fun da mental right to pri vacy up un til 2018.
It came about when the con sti tu tion al ity of the Aadhaar Act was
con sidered by the Su preme Court of In dia in K.S. Put taswamy v.
Union of India (2017) and K.S. Put taswamy v. Union of India (2018).
While the con sti tu tion al ity of the Act was up held by the Court, it
re cog nised the right to pri vacy as an in teg ral part of the right to
life in the Con sti tu tion. Since then, the Aadhaar frame work has un -
der gone amend ments to com ply with the Court’s dir ec tions.
However, key con cerns as so ci ated with the Act such as ex clu sion of
vul ner able pop u la tions, data leaks, mis use and fraud u lent use re -
main.

The Di gital In dia Bill which is cur rently un der con sid er a tion
seeks to re place the gov ern ing In form a tion Tech no logy Act en acted
in 2000. It pro poses to sub sume the ex ist ing piece meal reg u la tions
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to cre ate a com pre hens ive frame work for ac count ab il ity and rights
pro tec tion on line. A pub licly avail able concept note on the Bill
gives a glimpse of the frame work. For in stance, it pro poses to
strengthen on line trust and safety, cre ate mech an isms for “ad ju dic -
at ing user harm” in cases in volving re venge porn, bul ly ing and
doxing.  It also pro poses to cre ate a new suite of rights such as the
“right to be for got ten, right to se cured elec tronic means, right to
re dressal, right to di gital in her it ance, rights against dis crim in a tion,
rights against auto mated decision-making”.  While these steps
indicate the state’s com mit ment to wards pro tec tion of cit izens
online, some other pro posed meas ures have raised con cerns about
executive overreach and pos sible cent ral iz a tion of power. For in -
stance, the Act pro poses to in tro duce “dis cre tion ary mod er a tion of
fake news” by so cial me dia plat forms. It is un clear if the new
frame work will weaken ex ist ing safe har bour pro vi sions for in ter -
me di ar ies. In the ab sence of stake holder and civil so ci ety in volve -
ment, and the lack of pub lic in form a tion on the le gis lat ive pro cess,
it is not known what shape this im min ent law might take.

The above il lus tra tions give a glimpse of the many gaps in
internet regulation, of ten on the part of the law makers and their
im ple menters. The situ ation gets worse when ma li cious polit ical
actors join forces with tech no logy cor por a tions who are not ne ces -
sar ily ac count able to their Ma jor ity World mar ket. The ab sence of
legislative guardrails and ad equate hu man rights pro tec tions in the
di gital pub lic sphere has promp ted both private and polit ical act ors
to col lude for mu tual be ne fit. Private plat forms do not have the
necessary political or eco nomic in cent ives to serve the pub lic in -
terest. At the same time, and as seen above, the polit ical state finds
it self in a power ful po s i tion to cent ral ise power and en trench cen -
sor ship, sur veil lance and ideo lo gical pro pa ganda. Big-Tech so cial
me dia plat forms are a sig ni fic ant il lus tra tion of this. By cap tur ing
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the pub lic sphere and for ging un pre ced en ted re la tion ships with
ma li cious polit ical act ors, plat forms pose per sist ent and evolving
threats to a demo cracy already in de cline. This pub lic-private
collusion happens be hind a dark wall and steers policy con ver sa -
tions away from right s- based re form.

Over four years ago, the former head of Meta’s Pub lic Policy
team in In dia was in the news for biased con tent mod er a tion prac -
tices, and fa vour ing cer tain BJP lead ers’ activ ity on the plat form.
Since then, there have been sev eral in stances where the plat form
has been called out for its lack of in de pend ence in mod er at ing
polit ical speech.   More re cently, dur ing the In dian Gen eral Elec -
tions 2024, Meta-owned What s App was in the news for al legedly
giv ing a free pass to Prime Min is ter Mod i’s mar ket ing team to
spam mil lions of What s App users in In dia and abroad through a
What s App Busi ness mass message.  This is spe cially prob lem atic
be cause the What s App Busi ness fea ture does not host polit ical
speech and there are ex pli cit policies against it. It is un clear how
the mar ket ing team was able to by pass this poli cy, and it is not
known whether plat form of fi cials worked with the BJP be hind the
scenes.

Aside from so cial me dia plat forms, there are in stances where
other private cor por a tions have col luded with polit ical act ors in In -
dia and other parts of the world. In May 2019, mo bile phones of
around 300 In dian hu man rights act iv ists, journ al ists and law yers
were hacked through a spy ware tech no logy called Pegasus.   The
in si di ous soft ware ex ploited a se cur ity loop hole in What s App to
tar get users and ac cess their videos, phone con ver sa tions, and mes -
sages. It is feared that the In dian Gov ern ment pur chased the spy -
ware and em ployed it as a tool for tar geted surveillance.   This
trend is not unique to In dia. The UAE, Saudi Ar a bia, Mo roc co, and
Mex ico have re portedly re lied on NSO Group’s soft ware to spy on
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cit izens and threaten polit ical dissidents.   Over 50,000 phone
num bers of journ al ists, act iv ists, schol ars and polit ical dis sid ents
have been com prom ised glob ally. The cor por a tion ad mits that its
products have led to crit ical hu man rights vi ol a tions but it has
done little to mit ig ate the damage.   In the ab sence of global
stand ards on the use of mil it ary grade spy ware, the NSO Group’s
role in li cens ing Pe gasus to au thor it arian gov ern ments makes it a
threat to global demo cracy and os tens ibly, in ter na tional se cur ity.
For in stance, the Group has con sist ently re jec ted Ukraine’s re -
quests to use Pe gasus to as sess na tional se cur ity threats by state
and non-state act ors in Rus sia. These re quests were made many
times in the years pre ced ing the in va sion. Re portedly, this denial is
not based on an ob ject ive rule of law as sess ment made by the NSO
Group but its own fears of ali en at ing Rus sia and other power ful
allies. 

There is a le git im ate fear in In dia that state act ors have used
Pe gasus to at tack polit ical rivals, dis sid ents, civil so ci ety act ors and
schol ars. The Gov ern ment has neither con firmed nor denied its in -
volve ment in the scandal.  It has also failed to launch an in de -
pend ent in vest ig a tion into these hacks. Fur ther, in the ab sence of
in de pend ent ju di cial over sight struc tures or re view mech an isms,
the ex act role of the Gov ern ment is still un known. The ex ist ing
national security frame work which lays down the pro ced ure of
communications interceptions is weak and does not ac count for
tech no lo gical ad vance ments in state sponsored private sur veil -
lance. Cur rently, an in de pend ent tech nical com mit tee ap poin ted by
the Su preme Court of In dia has ini ti ated an in vest ig a tion into the
Pegasus hack case.  

The col lu sion between private sur veil lance tech no logy dis trib -
ut ors or so cial me dia com pan ies, and state act ors is more crit ic ally
felt in au thor it arian states of the Ma jor ity World. These states are
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either un will ing or un able to reg u late such use.  As a res ult,
private soft ware is be ing used by au thor it arian states in the ab -
sence of guard rails in the form of ro bust data pro tec tion laws. This
col lu sion serves mu tual in terest. Private so cial me dia com pan ies
are eager to pre serve their mar ket dom in ance in one of the world’s
largest di gital mar kets. They are re luct ant to res ist gov ern ment
over reach. Polit ical act ors see plat forms as im port ant vec tors for
dis sem in at ing pro pa ganda, shap ing pub lic opin ion, and ul ti mately
stifling dissent. It is be com ing hard to pierce the mono lithic struc -
ture of the state to se greg ate the well-mean ing wel fare poli cy -
makers from the polit ic ally mo tiv ated agents of the rul ing polit ical
forces.

Ac cord ing to Am ber Sin ha, in the past few years, the In dian
Gov ern ment has also ad op ted “ad-hoc” meas ures to threaten Big-
Tech plat forms with un of fi cial raids and in vest ig a tions that have
no solid basis in the law.

In all of this, in di vidu als’ rights against these dual gov ernors of
the In ter net are gradu ally di min ish ing. Private or der ing of speech
on so cial me dia plat forms provides some path ways for re course but
these are hardly ef fect ive for users. Fur ther, as seen in the case of
the Pe gasus hacks where both plat forms and state agents should be
ac count able, the af fected in di vidu als do not have dir ect rem ed ies.

The cur rent land scape of di gital reg u la tion in In dia paints a
bleak pic ture for hu man rights and con sti tu tional freedoms. Over
the past few years, piece meal reg u la tions and policy pre scrip tions
have been help ing the state to ex er cise greater con trol over di gital
com mu nic a tions and the in ter net in gen er al. Some of these ef forts
are ex pli cit, such as the wide ex emp tions from data pro tec tion ob -
lig a tions given to the state or the re cent ef forts to openly use
What s Ap p’s in fra struc ture as an elect oral cam paign tool. Some,
however, are more in si di ous and are of ten couched in seem ingly
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well in ten tioned man dates of the state to com bat hate speech or
cy ber crime, as seen in the case of us ing so cial me dia plat forms as
cen sor ship proxies. 
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x em pli fied by an un pre ced en ted sec tion de voted to in ternal
mi gra tion, the Eco nomic Sur vey of 2017-18 brought the is sue

of mi gra tion to the spot light within gov ern ment and policy
circles.  However, al most two years later, in March 2020, the gov -
ern ment of In dia im posed a na tion-wide lock down pre faced by a
mere four-hour no tice peri od. As trans port a tion froze and in dus -
tries shut down ab ruptly, tens of thou sands of mi grant work ers
(and their de pend ents) were left stran ded, for cing them to walk
thou sands of miles over foot back to their home vil lages, res ult ing
in severe misery, hard ship and even casualties.  These events
brought into stark re lief the con tours of mi gra tion gov ernance in
In dia over the past dec ade.

In ternal mi gra tion: mar ginal gains and con tinu ing crises

With a stag ger ing 450 mil lion in ternal mi grants (as of the 2011
census), mi gra tion has be come in teg ral to the polit ical eco nomy of
India.  In dia also has the largest di a spora in the world, num ber ing
18 mil lion people.  The mod es, in sti tu tions, and ideo lo gical
underpinnings of mi gra tion gov ernance vis-à-vis both in ternal and
in ter na tional mi gra tion have wit nessed sub stan tial shifts and
continuities ever since the as cend ance of the NDA
(National Demo cratic Alliance)-led Modi gov ern ment in 2014. The
erstwhile Min istry of Over seas In dian Af fairs was dis mantled and
in teg rated with the Min istry of Ex ternal Af fairs.

Con sider in ternal mi gra tion in the first in stance. The an nual
in ter -state la bour mo bil ity has seen a steady in crease from an av er -
age of 5-6 mil lion people (from 2001 to 2011) to ap prox im ately 9
mil lion people (from 2011 to 2021).  There have in deed been im -
port ant meas ures which have im proved mi grant wel fare and
stream lined mi grant gov ernance. One of the most ad mir able in ter-
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ven tions in this re gard was the “One Na tion One Ra tion Card”-
scheme, which has greatly en hanced the port ab il ity of so cial
welfare, es pe cially food se cur ity. More than 2 mil lion people have
be ne fit ted from this scheme.  The gov ern ment has also ra tion al -
ised a com plic ated and messy le gis lat ive land scape on
labour-related is sues by constituting  four codes, in clud ing the
Occupational Safety, Health and Work ing Conditions Codes passed
by the Par lia ment in 2020.

Des pite these gains, the in ternal mi gra tion gov ernance has
been hindered by a cul ture of ad-hoc ness, un sat is fact ory policies
and im ple ment a tion as well as the in vis ib il iz a tion of dependents.
Con sider the le gis lat ive land scape in the first in stance. The In ter -
state Mi grant Work men’s Act of 1979 is the sole le gis la tion which
ex pli citly tackles the ques tion of in ternal mi gra tion in In dia.
However, this le gis la tion is con fined to con tract or-driven mi gra -
tion. In formal mi grant work ers’ rights are sub sumed un der vary ing
la bour laws which suf fer from weak im ple ment a tion. These weak -
nesses con tinue to per sist dur ing the NDA re gime as well. This was
most evid ent in the Covid mi grant crisis, il lus trat ing the highly in -
con sist ent and re act ive nature of In di a’s mi gra tion, char ac ter ised
by knee-jerk re ac tions and half-meas ures. For in stance, the mi -
grant crisis promp ted the gov ern ment to re spond with a slew of
meas ures un der the moniker “At manirbhar Bharat”,  in clud ing the
Pra dhan Man tri Garib Kalyan Yojana (P MGKY), “One Na tion One
Ra tion”-s cheme, The Pra dhan Man tri Awas Yojana (P MAY) and in -
creased al loc a tions un der the ex ist ing MGNREGS (Ma hatma
Gandhi Na tional Rural Em ploy ment Guar an tee Scheme) budget.
However, such schemes were largely re act ive and failed to al le vi ate
the short term fin an cial dis tress of mi grant work ers. The gov ern -
ment re sponse was also ob li vi ous to the plight of in ter na tional
return migrants. In fact, even well-in ten tioned schemes like the
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“One Na tion One Ra tion”-s cheme have of ten failed to real ise their
full po ten tial (espe cially in terms of in ter state PDS portability ) be -
cause of poor fin an cial lit er acy and edu ca tion among mi grant
workers.

Data de fi cien cies and pri or it iz a tion of skilled mi gra tion

A crit ical fail ure of mi gra tion gov ernance is the con tinu ing ab sence
of at tempts to quantify and meas ure mi gra tion. The most com pre -
hens ive sources of na tion al- level data, like The Census of In dia
2011 and the 64th round Na tional Sample Sur veys, are in ad equate
as they neither cover real- time move ments and sea sonal mi gra tion
nor cap ture the sub ject ive and emo tional con cerns of mi grants. Re -
li able es tim ates of data are thus the need of the hour. The Ker ala
Mi gra tion Survey,  which provides such data over 5-year-in ter vals
(cov er ing both in ternal and in ter na tional mi grant s), could serve as
a model to be emu lated across In dia. There are also in creas ing calls
for the con duct of in ter pret ive-qual it at ive data col lec tion meth ods
to com ple ment ex ist ing sur veys, enu mer a tions and quant it at ive
studies.

Ever since In di a’s in de pend ence, the class char ac ter of the In -
dian state has been his tor ic ally char ac ter ised by the dom in ance of
the state at the ex pense of la bour and cap it al. In this re gard, the
NDA has not fared much bet ter than its pre de cessors, es pe cially
vis-à-vis mi grant la bour. The pro cess of ra tion al iz a tion of la bour
codes, for in stance, has led to the di lu tion of sev eral so cial wel fare
meas ures for mi grant workers.  These have been com poun ded by
the in vis ib il isa tion of de pend ants in con tem por ary de bates on
migration. The con cerns of de pend ants like wo men and
children are of ten ig nored, re veal ing the gendered nature of In di a’s
mi grat ory land scape.
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Per haps, the clearest break of the Modi re gime vis-à-vis pre vi -
ous re gimes has been demon strated in the land scape of ex ternal
mi gra tion. The num ber of mi gra tion agree ments signed between
In dia and other coun tries has surged dra mat ic ally, rising from a
mere five agree ments signed between 1985 and 2014 to a stag ger -
ing 17 dur ing the eight-year time frame of the NDA gov ern ment
from Janu ary 2015 to March 2023. These in clude, for in stance, La -
bour Man power Agree ments signed with Saudi Ar a bia (2016),
Jordan (2018) and UAE (2018). Dur ing the NDA years, In dia also
signed Mi gra tion and Mo bil ity Part ner ship Agree ments (M M PAs)
with France (2018), UK (2021) and Ger many (2022). In ad di tion,
DOIs (De clar a tion of In tent), which seek to com mence and fast-
track ne go ti ations on mi gra tion, have been signed with coun tries
like Den mark, Fin land, Ita ly, Por tugal, Cyprus, Greece, Ger many,
Aus tria, and Australia.

A care ful ana lysis of these in ter ven tions high lights the high de -
gree of pri or ity ac cor ded to the mo bil ity and op por tun it ies for
skilled mi grants. One of the mile stones in this re gard has been the
in creas ing co oper a tion between In dia and Aus tralia, ex em pli fied
most re cently in the MATES (Mobil ity Ar range ment for Tal en ted
Early- pro fes sion als Scheme) agree ment in 2023, which seeks to en -
hance the mo bil ity of skilled pro fes sion als in seven sec tors,
including agricultural tech no logy, ar ti fi cial in tel li gence (AI),
engineering, fin an cial tech no logy (FinTech), in form a tion and com -
mu nic a tion tech no logy (ICT), min ing as well as re new able
energy.  In fact, the re stric tions on post-study gradu ate visas of
stu dents in Aus tralia im posed by the new mi gra tion strategy of
Aus tralia ex emp ted In dian students,  ow ing to the terms of the
India-Australia Eco nomic Co oper a tion and Trade Agree ment ne go -
ti ated in April 2022.
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The pat ron iz ing state: classist, gendered and re li gious

assumptions

However, the un skilled emig ra tion re gime leaves a lot to be de sired.
Sev eral works have high lighted the co lo ni al, classist and gendered
as sump tions and bi ases in her ent in In di a’s emig ra tion regime.
The Gulf mi gra tion from states, es pe cially Ker ala in the 1970s fol -
low ing the oil boom, led to the Emig ra tion Act (1983), which forms
the legal corner stone of emig ra tion reg u la tion in In dia. An ECR
(Emig ra tion Clear ance Re quired)/ ECNR (Emig ra tion Clear ance Not
Re quired) di cho tomy con sti tutes the fun da mental frame work un -
der ly ing this Act; cer tain classes of lower - class, un skilled and
under-educated cit izens were gran ted ECR pass ports, which re -
quired an Emig ra tion Clear ance vis-à-vis 18 coun tries with low
levels of la bour pro tec tion. However, this paradigm of pro tec tion,
con trol and reg u la tion vi ol ated the prin ciple of equal op por tun ity
res ult ing in dis crim in a tion among cit izens. The Modi re gime has
con tin ued to up hold these classist as sump tions of its pre de cessor
gov ern ments. The most not able in stance in this re gard was a pro -
posal to col our code pass ports man dat ing or ange pass ports for ECR
hold ers in 2018; this was scrapped after wide spread opposition.

Be sides this classist char ac ter of the mi gra tion re gime, the reg -
u lat ory frame work has also con sist ently be trayed the gendered
anxi et ies of the state.  For in stance, the wide spread ex ploit a tion
of fe male emig rant do mestic work ers post the Gulf War res ul ted in
a slew of le gis la tions which pro gress ively cur tailed the mo bil ity of
un skilled ECR wo men work ers. The pat ron iz ing char ac ter of the
mi gra tion re gime has been no dif fer ent un der NDA rule, ex em pli -
fied by the in ter ven tion of man dat ory emig ra tion clear ance for
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nurses from May 2015 in re sponse to re cruit ment frauds, res ult ing
in drastic re duc tions in ECR clear ances gran ted to wo men nurses.

There have also been highly spec tac u lar shifts most prom in -
ently vis ible within the ex ternal mi gra tion gov ernance frame work
on an ideo lo gical level. This cor res ponds to the in creas ing se cur it -
iz a tion of mi gra tion; in other words, mi gra tion is of ten framed as a
threat to se cur ity in terms of “cit izens’ live li hood, safety, and cul -
tural identity”.  This was most vis ible in the Cit izen Amend ment
Act (CAA, 2019), which sought to of fer In dian cit izen ship to
Hindus, Jains, Buddhists, Chris ti ans, Sikhs and Parsis who fled per -
se cu tion from Afgh anistan, Pakistan and Bangladesh (and ar rived
by Decem ber 2014). This was a mo ment ous in ter ven tion which en -
shrined a re li gious cri terion for In dian cit izen ship for the very first
time, call ing into ques tion the sec u lar found a tions of In di a’s
Constitution. In ad di tion, in sti tu tional in ter ven tions like the NRC
(National Register of Cit izens), with a stag ger ing ex clu sion of
4,070,707 ap plic ants (in the fi nal draft list of 2018), have sparked
wide spread con cerns re gard ing the chal lenges to the reg u lar iz a tion
of cit izen ship of mil lions of mar gin al ised people es pe cially Muslim
mi grants from Bangladesh. In fact, as Samir Ku mar Das ar gues,
NRC rep res ents the latest elu sive at tempt of the anxious In dian
nation-state to make the cit izen- for eigner bin ary pro gress ively
legible.

These in ter ven tions ne ces sit ate a word on the shift ing con tours
of In di a’s refugee gov ernance re gime. As of Janu ary 2020, In dia had
a refugee pop u la tion as high as 240,000 ori gin at ing, inter alia, from
Tibet, Sri Lanka, My an mar, Afgh anistan, and Pakistan.  Mostly
lead ing pre cari ous lives, they have al ways faced severe chal lenges
on the grounds of ar bit rar i ness and in de term inacies in her ent in
the am bigu ous legal con tours of refugee gov ernance. For one, In dia
has neither signed the 1951 UN  Refugee Convention  nor the
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1967 Protocol Re lat ing to the Status of Refugees, which con sti tute
the two fun da mental in stru ments of in ter na tional law. In this hazy
and lim inal land scape where the In dian state “ar rog ates to it self
the ‘sov er eign right’” to de cide who con sti tutes a refugee (and, by
ad di tion, a re pat ri ate), some schol ars have noted a dis tinct shift
within the refugee gov ernance dur ing the NDA re gime. The gov ern -
ment has pro gress ively made amend ments to in cor por ate refugees
within the fold of In dian cit izen ship (e.g. amend ments to the Pass -
port Rules (1950) and the For eign ers Act (1946) and the CAA).
However, as hin ted earli er, these in clu sions are mo tiv ated by the
re li gious iden tit ies of the refugees. Re flect ing a “Hindu na tion al ist
frame” , the refugee gov ernance un der the NDA re gime has been
se lect ive along re li gious (and pa ro chi al) axes rather than sin gu larly
ex clu sion ary.

Con clu sion

Thus, a broad over view of the mi gra tion gov ernance dur ing the
Modi era re veals quite dis tinct shifts and con tinu it ies from the pre -
vi ous era. While there have been cer tain policy suc cesses in the in -
ternal mi gra tion front, it con tin ues to suf fer from weak nesses of its
pre de cessors re gard ing frame works, im ple ment a tion, ig nor ance of
gendered con cerns and the lim ited avail ab il ity of data. While the
ex ternal mi gra tion land scape has been char ac ter ised by vig or ous
and as tute ne go ti ations fa cil it at ing ex ternal skilled mi gra tion,
many have ex pressed in creas ing con cerns over the per petu ation of
classist and gendered bi ases, the dis tinct shift to wards the
securitization framework of mi gra tion and an in creas ing re li gious
se lectiv ity of refugee gov ernance.
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e are liv ing through a time of great flux on the as pect of
legal reg u la tion of speech. The rules that so ci et ies had de -

veloped while liv ing in a pre-di gital age of news pa pers and soap-
box orators ap pear ill- suited to deal with speech and ex pres sion in
the meta verse. It has promp ted states to hy per act ively in nov ate
with fresh strategies to reg u late speech and ex pres sion in the pub -
lic sphere. And this feel ing of stand ing atop shift ing sands has be -
come in creas ingly acute over the past dec ade.

In dia, of course, is no ex cep tion to this. The di gital trans form a -
tion of In dia has been a key plank of gov ern ment policy at the
national level in the new mil len ni um; per haps most am bi tiously
seen with the con ten tious roll-out of a na tional iden tity scheme,
the “Aadhaar”. The con ver sa tions around this iden tity scheme cul -
min ated in the legal re cog ni tion of a fun da mental right to pri vacy
by In di a’s Su preme Court in 2017.  At the same time, the past dec -
ade wit nessed two terms of the Bhar atiya Janata Party-led al li ance.
This pre-ex ist ing im petus on mak ing in roads in the di gital sphere
has met with the trend of states in nov at ing their reg u la tion of
speech, cul min at ing in what an au thor dubbed the build ing of an
“Orwellian Framework” by 2023.

This ret ro spect ive can not un der take a com pre hens ive re view of
all the de vel op ments in free speech law in In dia over the past
decade. What I pro pose to do, in stead, is fo cus on de vel op ments
where free speech in ter sec ted with crim inal law. Reg u la tion of
what the state iden ti fies as prob lem atic speech through ad min is -
trat ive pen al ties or crim inal law con tin ues to un der line most lit ig a -
tion on as pects of free speech law across time, which makes look -
ing at this slice of the de vel op ments in law both ex cit ing and
broadly rep res ent at ive of the legal trends.

Op er at ing within this frame work, this chapter looks at
developments across the three arms of the State – be gin ning with
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Par lia ment, I turn to the ex ec ut ive, and fi nally to the courts – in
how they have dealt with “hard cases” in the past dec ade and de -
veloped the law on free speech and ex pres sion in the pro cess.

Par lia ment

Art icle 19 (1) (a)  of the Con sti tu tion of In dia guar an tees free
speech and ex pres sion, but at the same time, un der Art icle 19 (2),
elab or ates the areas of activ ity in which the gov ern ment can in ter -
fere with this guar an tee – al low ing laws that place reas on able
restrictions, in the in terests of main tain ing pub lic or der, the
sovereignty and in teg rity of the coun try, friendly re la tions with for -
eign states, de cency or mor al ity, de fam a tion and con tempt of
court.

The In dian Par lia ment has made sev eral im port ant con tri bu -
tions over the past dec ade in the do main of free speech, with the
gov ern ment end ing its second term by passing three new crim inal
laws to re place the pre-inde pend ence crim inal codes of India.  The
new gen eral law of crime (the Bharatiya Nyaya Sanhita) does not
make any big changes to the earlier po s i tion in re spect of crim in al -
iz ing speech by, say, re de fin ing ob scen ity or cre at ing a new hate
speech law as some had sought.

I would ar gue, though, that far more sig ni fic ant de vel op ments
on the le gis lat ive front have been made out side of Par lia ment,
when the ex ec ut ive util ises ex ist ing laws both in terms of en for cing
pre-ex ist ing legal re gimes and cre at ing new ones. The former I will
dis cuss in the next sec tion, so let us fo cus on the lat ter here. By the
ex ec ut ive cre at ing new re gimes, I refer to the del eg a tion of le gis -
lat ive func tions to the ex ec ut ive, a com mon legal prac tice in most
con sti tu tional sys tems. This routine fea ture has been util ised to
dev ast at ing ef fect to reg u late speech and ex pres sion es pe cially in
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the di gital sphere. So, while the par ent law, the In form a tion Tech -
no logy Act (2000), has not been amended as such in the last dec -
ade, the rule- mak ing power un der this law has wit nessed fren etic
activity.

In tro du cing sweep ing changes through del eg ated le gis la tion
and not through the floor of the House re duces the le git im acy of
the law- mak ing ex er cise by pre vent ing dis cus sion and de bate, be -
sides pro mot ing a sense of un cer tainty through all-too- fre quent
legal changes. These is sues are well demon strated by the In form a -
tion Tech no logy (In ter me di ar ies Guidelines and Di gital Me dia
Ethics Code) Rules 2021. The rules re placed a 2011 re gime with
sweep ing changes and sought to bring the di gital pub lic a tion of
news un der some reg u la tion as well for the first time – no tice how
such a fun da mental shift was not car ried out through stat ute but
by del eg ated le gis la tion. A key change in the 2021 re gime has been
to widen com pli ance re quire ments for in ter me di ar ies to not be
held li able when it comes to prob lem atic speech, which in centiv -
ises take- downs of any po ten tially prob lem atic speech be cause the
risk of los ing pro tect ive cover is too great for business.  Do ing so
through del eg ated le gis la tion meant that Par lia ment was de prived
of op por tun ity to de bate whether such heightened reg u la tion was
mer ited or not. It also meant re duced ju di cial re view as there is a
pre sump tion drawn from ad min is trat ive law that courts are not ex -
perts in design ing and en for cing rules, which is the do main of the
ex ec ut ive.

The 2021 rules have wit nessed suc cess ive amend ments in the
past three years, but it is ar gu able that the full im port of these
changes has not yet been felt be cause of legal chal lenges filed in
2021 itself,  which re main pending and forced the gov ern ment to
tem por ar ily halt the roll-out of the new re gime. Thus, for in stance,
the most re cent it er a tion of changes to the rules in tro duced a “Fact
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Check Unit”  in a bid to sty mie dis in form a tion on line. The move
sought to com pel in ter me di ar ies to take down any in form a tion
about the “busi ness” of the cent ral gov ern ment la belled mis lead ing
by the gov ern ment it self, where fail ure to do so would po ten tially
strip the in ter me di ary of its legal pro tec tion. Copycat le gis la tion
ap pears to be on its way at the state level as well. 

The ex ec ut ive

In di a’s rank ings on al most all global in dices meas ur ing the pro tec -
tion of free speech have sharply fallen over the past dec ade. This, in
large part, is due to how ex ist ing laws, and new ones, have been en -
forced by the ex ec ut ive. The syn ergy of old and new is best
expressed in how all gov ern ments across In dia have em braced the
legal strategy of shut ting down the in ter net to deal with ac tual or
threatened pub lic dis order, draw ing their powers to do so from an
1885 stat ute which was re pealed only in Decem ber 2023.  It has
reached a stage where In dia has been billed as the in ter net shut -
down cap ital of the world.

Journ al ists writ ing stor ies crit ical to the es tab lish ment, at both
state and na tional levels, have been in creas ingly tar geted for
simply do ing their job by us ing broadly worded an ti - ter ror
and an ti - money laundering stat utes, be sides other crimes.
Students demonstrating and voicing crit ical opin ions have been
pro hib ited from tak ing to the streets, of ten pro sec uted for do ing
so. Such steps in vite ser i ous scru tiny and de bate, not to men tion
ne ces sar ily in volving a branch of the state (the courts) to re view
any acts of the ex ec ut ive. Per haps this is why the pro sec u tion
model for chilling free speech has slowly given way to the wide -
spread use of con tent take down powers by the ex ec ut ive, which are
not sub ject to strict ju di cial re view.
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The stat utory scheme on or der ing take downs es sen tially em -
powers the gov ern ment to or der an in ter me di ary to take down any
con tent, without ne ces sar ily giv ing prior notice to the user, and
most cer tainly without ever mak ing any of these pro ceed ings
publicly available. It is not dif fi cult to see why it would ap pear an
at tract ive tool to deal with prob lem atic speech – in re sponse to a
par lia ment ary ques tion in the Ra jya Sabha it was dis closed that
between 2018 and Oc to ber 2023, over 36,000 URLs were taken
down un der the IT Act (2000).

The courts

Which brings me to the last, and most sub stan tial sec tion of this
chapter, eval u at ing the role of the courts. It is not an over state -
ment to sug gest that the ju di ciary has been equally re spons ible for
the slow but steady de teri or a tion of free speech pro tec tions over
the past dec ade by its re peated fail ures to re spond to is sues with
the ne ces sary promptitude. The fait accompli jur is pru dence of eva -
sion, as Gautam Bha tia has called it, is closely fol lowed by the ac -
tual jur is pru dence it self prov ing to be a mixed bag for se cur ing free
speech in the face of ar bit rary ex ec ut ive power.

Count less ex amples ex ist to sup port the first claim. Be sides the
chal lenges to the In form a tion Tech no logy 2021 Rules men tioned
above, con sider the valid ity of Fa cial Re cog ni tion Tech no logy be ing
used by po lice. Chal lenges filed be fore the High Courts have been
pending for months.   Besides big-ticket is sue- based lit ig a tion,
there are many smal ler cases in the sys tem where lit ig ants have
chal lenged their in di vidual griev ances, which re quires courts to in -
ter pret how the law should be read, but courts simply are not able
to de cide the petitions in a timely fash ion. Thus, pe ti tions were
filed be fore the Supreme Court chal len ging or ders to take down the
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BBC series “India: The Modi Question”,  where im port ant ques -
tions of in ter pret ing the take down re gime were raised, but the
Court has yet to de cide the same one year on from the take downs.
By vir tue of no timely court or ders, the gov ern ment can con tinue to
en force the legal pro vi sions with alac rity, and by the time any
mean ing ful ju di cial rem edy is se cured, the dam age to free speech is
usu ally done.

In re spect of the second claim, there are many ex amples, but
I’ll fo cus on three – two from the In dian Su preme Court and one
from the High Court of Karnataka, in that or der. In 2016, In di a’s
Su preme Court up held the valid ity of crim inal de fam a tion, con -
clud ing that free speech guar an tees could not trump a con sti tu -
tion ally pro tec ted right to repu ta tion, and a de fam a tion of fence
bal anced these in terests appropriately.  The Court’s reas on ing for
re tain ing a crime of de fam a tion with the pos sib il ity of im pris on -
ment as against purely civil rem ed ies for what is a private in jury
was not able in its re fusal to en gage with the pro por tion al ity
doctrine – why im pris on ment? – as well as its im pli cit faith in state
mech an isms. The pos sible chilling ef fect on speech did not trouble
the Court, as it felt a need to re tain the crime be cause it viewed
civil rem ed ies prov ing in suf fi cient; without any data to back that
claim.

This out come sur prised some as it was pre ceded by a sig ni fic ant
de cision of the Court in 2015, which struck down Section 66-A of
the In form a tion Tech no logy Act, pun ish ing “of fens ive” on line
speech.  In Shreya Sing hal v. Union of India, a pub lic in terest lit ig a -
tion, the In dian Su preme Court struck down Sec tion 66-A as be ing
un con sti tu tion ally vague in its pro scrip tion of such speech, find ing
that the phrase “of fens ive” was a catch-all one which would sub -
sume in no cent speech within its folds. The judg ment called for a
re strict ive read ing of the lim it a tions upon speech in -built within
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the Con sti tu tion. Speech that fell short of in cite ment to pub lic dis -
order would, for the Court, be speech worthy of con sti tu tional pro -
tec tion.

And yet, there was a catch. While Shreya Sing hal struck down
Sec tion 66-A, at the same time, it up held the valid ity of stat utory
pro vi sions and del eg ated le gis la tion en abling the take down of on -
line con tent, con clud ing that the legal re gime offered suf fi cient op -
por tun it ies for ag grieved per sons to re view take down or ders. And it
is this take down re gime which was then used to dev ast at ing ef fect
by gov ern ments to cen sor swathes of crit ical speech on line without
pub lish ing or ders or data. In a re mark able turn of events, Twit ter
(now X Corp) ap proached the Karnataka High Court in July 2022 to
chal lenge how the na tional gov ern ment had been ex er cising its
powers to block con tent on the platform.

If Shreya Singhal up held the on line take down re gime as an ab -
strac tion on an as sump tion that it held enough op por tun it ies for
legal re view, the Karnataka High Court went ahead and up held the
re gime after be ing shown that the op por tun it ies for re view were
chi mer ical in nature. While Twit ter has chal lenged this 2022 de -
cision, the reas ons offered by the High Court while dis miss ing its
pe ti tion (with costs) war rant dis cus sion as they show how courts
have ap plied the Con sti tu tion’s right s-restric tions mat rix. The
court noted that the Con sti tu tion per mit ted re strict ing speech
where it was a reas on able re stric tion for the grounds men tioned
earlier in this chapter, and con cluded that in con text of on line
speech any thing short of a blanket power to the ex ec ut ive to take -
down con tent, was simply too risky con sid er ing how in flam mable
on line speech could be. And, after all, a court could not second-
guess the ex ec ut ive’s call on whether the speech was in flam mable
or a threat to na tional se cur ity in the first place. So, the take down
of posts, accounts, and even hasht ags was leg al. In terms of pro ced-
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ural reas on able ness for ex er cising this power the court again ad -
voc ated for an ap proach ap pro pri ately de fer en tial to the ex ec ut ive
be cause of the neb u lous nature of speech on line. Stick ing to
notice and ob jec tions was just too clunky where a new dummy ac -
count could be cre ated in seconds to re-a git ate the same
problematic speech.

Con clu sion

The value a so ci ety and its laws place on pro tect ing free speech is
ar gu ably most keenly felt where that speech takes a crit ical turn.
Which is why the his tory of this field is littered with pro sec u tions
and pen al ties be ing levied against prob lem atic speech, in vit ing
courts to draw the lines between what is pro tec ted and what is not.
The past ten years in In dia demon strate that when faced with
speech that is crit ical of gov ern ment policy or state ac tion, the
state has be come in creas ingly hes it ant to let it re main on air. What
is per haps most alarm ing for the health of demo cracy is that, in
most cases, there is a con sensus across the three arms of the State
that curb ing prob lem atic speech is the best course of ac tion to fol -
low.

Special thanks to Gayatri Mal ho tra for her help with re search on some
as pects of the chapter.
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ince the elec tion of the Bhar atiya Janata Party (B JP) to power
in the fed eral elec tions in In dia in 2014, the coun try’s per form -

ance in key in dic at ors of demo cratic qual ity has suffered.  Over its
two terms in power, the party has sought to sub vert key in sti tu tions
for accountability,  en act an eth no- cul tural ma jor it arian elect oral
agenda,  and use fed eral law en force ment agen cies against their
polit ical opponents.  While there is ex tens ive lit er at ure on the
erosion of civil- polit ical rights in the past ten years,  I ask how the
BJP’s policies have re shaped the In dian school classroom.

To re spond to this ques tion, in this chapter, I ex plore three
striking dimensions of primary edu ca tional policy un der the BJP
gov ern ment: a) the con tinu ing trend of un der in vest ment in pub lic
goods like edu ca tion, with a con cur rent ex pan sion of so cial pro tec -
tion, b) the saf fron iz a tion of the edu ca tional cur riculum, and c) the
reg u la tion of learners’ pub lic dis plays of re li gi os ity. I will ar gue
that over the past ten years, the BJP has sought to mo bil ise a leg al,
so cial, and polit ical dis course that seeks to con trol what stu dents
learn and the classroom at mo sphere in which such learn ing takes
place – all in ser vice of an eth no-n a tion al ist vis ion for In dian
demo cracy. While do ing so, it has re shaped the In dian wel fare state
in fun da mental ways by pri or it ising so cial pro tec tion spend ing
without con com it ant out lays to ward pub lic goods like edu ca tion
and health care.

Whit tling away the prom ise of the right to edu ca tion

In dia is of ten de scribed as a wel fare state with ex tens ive so cial pro -
tec tion but des per ately in ad equate in vest ment in pub lic goods.
Mod ern na tion states in vest pub lic fin ances into pub lic goods like
edu ca tion, pub lic health, hous ing, and other amen it ies like roads.
So cial pro tec tion, on the other hand, is a set of pub lic pro grams
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designed to mit ig ate or cope with the ad verse ef fects of risks to in -
come se cur ity and phys ical well-be ing. These in clude meas ures like
health in sur ance schemes, in come guar an tee, and em ploy ment
guar an tee schemes. The cre ation of, and in vest ments in – both
social protection and pub lic goods – are in flu enced by the pres -
sures and cyc lical de mands of or din ary elect oral polit ics. State in -
vest ment in pub lic goods gen er ally yield fewer short term elect oral
benefits than so cial pro tec tion meas ures, which may help ex plain
sev eral Global South jur is dic tions’ chronic un der in vest ment in
these areas.

In the last dec ade, In dia has grappled with the chal lenge of ad -
equately fund ing primary edu ca tion, a pub lic good that is cru cial
for the de vel op ment of hu man cap ital and the long-term growth of
the na tion. In di a’s private and pub lic schools perform poorly when
it comes to high dro pout rates, sec ond ary edu ca tion com ple tion
rates, teacher de ploy ment and in -school avail ab il ity, the ex clu sion
of chil dren be long ing to dif fer ent com munit ies, castes, and re li -
gions, as well as gender equality.  Des pite in cre mental in creases in
edu ca tion spend ing, In dia has not yet reached the tar get set by the
Na tional Edu ca tion Policy (NEP) 2020, which calls for pub lic in -
vest ment in edu ca tion to be 6% of the GDP. The ex pendit ure on
edu ca tion as a per cent age of the GDP was ap prox im ately 2.8% in
2019-20 and in creased mar gin ally to around 3.1% in 2022    . Con -
trast ing the spend ing on edu ca tion, so cial pro tec tion schemes in
In dia have seen sub stan tial in vest ment. These schemes, con cep tu -
al ised dif fer ently from pub lic goods, are in ten ded to provide safety
nets for the vul ner able and are of ten tar geted at spe cific
populations. While so cial pro tec tion is a pivotal as pect of the gov -
ern ment’s wel fare ini ti at ives, the dis par ity in spend ing high lights a
pri or it isa tion that will det ri ment ally af fect the qual ity and ac cess -
ib il ity of pub lic edu ca tion in the long term. This dis par ity is not ac-
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ci dent al, but part of a strategy to re shape the sys tem of In dian wel -
fare away from a right s- based un der stand ing that had be gun to
emerge in the early 2000s with the en act ment of In di a’s right to
edu ca tion law, rural em ploy ment guar an tee, and food se cur ity le -
gis la tion. The rise of the BJP as the dom in ant pole in In dian polit -
ics has paved the way for a re turn to a dis cre tion ary, char ity- based
wel fare and so cial pro tec tion re gime.

In di a’s chronic un der in vest ment in edu ca tion has been ac com -
pan ied by a steady erosion of the legal ar chi tec ture that en ables its
con sti tu tional guar an tee of free and com puls ory primary edu ca -
tion. In 2009, In dia en acted the “Right to Edu ca tion law” that
sought to provide uni form cur ricular, in fra struc tur al, and ped ago -
gic stand ards for both private and pub lic schools. It also con tained
an affirmative action re quire ment: All schools were to re serve 25%
of their class size for eco nom ic ally weaker stu dents. The last dec -
ade has seen a steady stream of lit ig a tion and state- level policy
changes (primar ily in BJP-ruled states) that res ul ted in ex emp tions
for minor ity-run and most private edu ca tional in sti tu tions from
the am bit of this ob lig a tion.

The twin moves of chronic un der in vest ment and the di lu tion of
In di a’s edu ca tional law have res ul ted in a sig ni fic ant erosion of the
in teg rat ive prom ise of pub lic edu ca tion as a cru cial vehicle for
creating an en gaged, act ive cit izenry.

The sa� ron iz a tion of school cur ricula

School text books play a cru cial role in the con struc tion of civil iz a -
tional nar rat ives and na tional memory.  It is there fore hardly sur -
pris ing that what stu dents learn, lends it self to co- opta tion as a
me dium of polit ical com mu nic a tion. Re vis ing school cur ricula to
re flect a ma jor it arian ethos can also help shape a polit ical “other”,
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lay ing the ground work for polit ical act ors to be able to draw the
Manichean dis tinc tion between in siders and out siders that is cru -
cial to pop u list eth non a tion al ist polit ics.

Over the last ten years, sig ni fic ant changes in school text books
have been made to re flect a more Hindu- centric curriculum,
down play the con tri bu tions of non-Hindus to the his tor ical tra ject -
ory of the In dian state,  and elim in ate in cid ents of com munal
con flict like the 2002 Gu jarat an ti -Muslim pogroms from the
syllabus.  BJP-led state gov ern ments have in tro duced ele ments of
Hindu scrip ture and philo sophy into the school cur riculum, like the
Bhagavad Gita and teach ings from Hindu epics. A re cent
investigation found fur ther re moval of con tent in 2024 that pre vi -
ously high lighted Ma hatma Gandhi’s dis agree ments with Hindu
fun da ment al ists dur ing In di a’s free dom move ment, the In dian gov -
ern ment’s 1948 ban of the Rashtriya Swayam sevak Sangh (a Hindu
na tion al ist, para mil it ary vo lun teer or gan iz a tion that is con sidered
the parent organization of the BJP, said to have sig ni fic ant in flu -
ence on its policies), and ref er ences to Gandhi’s as sas sin’s ties with
the organization.

All of this sug gests a con cer ted ef fort to re write In dian his tory
in a way that aligns with the party’s Hindu na tion al ist world view
that con trib utes to a mono cul tural bias at the ex pense of In di a’s
mul ti cul tur al ism. All of this has happened un der the guise of
“syllabus rationalization” – a term that has not been fully ex -
plained by pub lic of fi cials; nor has this ex er cise demon strated how
these spe cific de le tions re duce the cur ricular bur den on stu dents,
which is a jus ti fic a tion that is of ten offered in re sponse to cri ti cism
from aca dem ics and schools themselves.

This is not the first time that the BJP has tried to al ter what is
taught in pub lic school classrooms. Sim ilar changes were sought to
be in tro duced in its pre vi ous terms in power in the early 2000s, but
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faced strong push back from its co ali tion part ners. Yet, armed with
its par lia ment ary su per ma jor ity since 2019, these re cent moves by
the eth non a tion al ist party have re ceived little cen sure in Par lia -
ment des pite strong op pos i tion among civil so ci ety and grass roots
or gan iz a tions.

The In dian gov ern ment’s ap proach to edu ca tion poli cy, es pe -
cially the re cent changes to the school text books and cur riculum,
raises im port ant con sti tu tional ques tions. It chal lenges the bal ance
between pro mot ing a uni form na tional iden tity and up hold ing the
con sti tu tion ally pro tec ted rights of re li gious and cul tural minor it -
ies to re ceive an edu ca tion that re spects their her it age and iden tity.
The law is of ten in ef fect ive against these dis curs ive and ped ago gic
chal lenges; and it is only through a strong cit izen and grass roots
mo bil iz a tion that can help stem the tide of rising eth non a tion al ism
and re store a sense of in clus iv ity in the edu ca tional sphere. This
re quires a col lab or at ive ef fort to en sure that edu ca tional con tent
fosters re spect, un der stand ing, and ap pre ci ation for In di a’s di verse
cul tural and re li gious land scape, thus con trib ut ing to a more har -
mo ni ous and in clus ive so ci ety.

Re li gi os ity in the classroom

In ad di tion to in tro du cing sig ni fic ant changes in what is taught in
In dian pub lic schools, sev eral BJP-ruled states have sought to
control the classroom at mo sphere in which it is taught. The pub lic
dis play of stu dents’ re li gi os ity has been an arena for fierce legal
con test a tion in jur is dic tions like the United States  and South
Africa . Courts in these in stances look to bal ance stu dents’ rights
to free dom of ex pres sion and re li gion, while also re cog niz ing the
State’s in terest in en for cing neut ral stand ards on their uni form. A
re cent ban on re li gious sym bols in classrooms in the South ern In-
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dian state of Karnataka has sparked a sig ni fic ant de bate on re li -
gious free dom and sec u lar ism in edu ca tional spaces. This move,
seen by many as a dir ect af front to Muslim iden tity, has raised
ques tions about the bal ance between a state’s sec u lar policy and
the in di vidu al’s right to re li gious ex pres sion.

The legal dis pute arose from a fa cially neut ral gov ern ment or -
der is sued in Feb ru ary 2022 dir ect ing all gov ern ment schools in the
State to abide by their of fi cial uni forms (here in after “hi jab ban”).
Yet un sur pris ingly, the gov ern ment school in ques tion barred fe -
male Muslim stu dents in hijabs from at tend ing classes, lead ing to
many drop ping out or miss ing crit ical ex am in a tions. Worse, other
in sti tu tions in the state fol lowed suit; and other states began to
draw up sim ilar or ders. Taken to geth er, this seem ingly neut ral
policy has had a dis par ate harm ful im pact on not only the free dom
of ex pres sion and re li gion but cru cially the right to edu ca tion of
thou sands of fe male Muslim stu dents across India.

The im pos i tion of the hijab ban in classrooms, while aimed at
up hold ing sec u lar ism and en sur ing uni form ity across edu ca tional
set tings, in ter sects with and chal lenges fun da mental con sti tu -
tional rights. This in cludes the safe guard against dis crim in a tion
based on re li gion or gender as out lined in Art icle 15, the as sur ance
of per sonal pri vacy, dig nity, and autonomy un der Art icle 21, the
pro tec tion of free ex pres sion gran ted by Art icle 19 (1) (a), and the
right to edu ca tion for chil dren as en shrined in Art icle 21 A.

This, however, was not ap par ent to judges. After the Karnataka
High Court un an im ously up held the law, the case reached the Su -
preme Court, where a two-judge bench, un able to agree on its con -
sti tu tion al ity, is sued a split verdict.  One of the two judges, Justice
Dhulia, while strik ing down the ban, held that the ban not only ex -
ceeds the powers gran ted by the Karnataka Edu ca tion Act but also
dis crim in ates against Muslim wo men by deny ing them ac cess to
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edu ca tion based on their re li gious and gender iden tity. Justice
Gupta on the other hand, up held the ban, ar guing that a neut ral
dress code in a sec u lar coun try did not vi ol ate the im pugned rights,
while also dis ap ply ing the right to edu ca tion in this con text since
the pe ti tion ers were over four teen years of age. Due to the split, the
mat ter has been re ferred to lar ger bench, and the Su preme Court’s
forth com ing de cision on this mat ter is pivotal, offering a mo ment
for the ju di ciary to re af firm the prin ciples of tol er ance, plur al ism,
and the ac com mod a tion of di versity as es sen tial to sus tain ing a vi -
brant demo cracy.

The con sti tu tional law scholar Fa iza Rah man sug gests that the
norm at ively and doc trin ally de sir able way for ward is to sub ject the
hijab ban to a struc tured pro por tion al ity ana lysis to in vest ig ate if it
vi ol ates the free dom of speech and ex pres sion and the right to
privacy.  She also draws at ten tion to the in dir ect dis crim in a tion
that Muslim stu dents face as a res ult of the ban’s dis par ate im pact
on them.

The hijab ban serves as a lit mus test for In di a’s con sti tu tional
demo cracy, chal len ging the bal ance between uni form edu ca tional
policies and the pro tec tion of in di vidual freedoms. The is sue tran -
scends legal de bates, touch ing upon the es sence of what it means
to be a demo cratic so ci ety in an era of rising au thor it ari an ism and
eth no-n a tion al ism. The res ol u tion of this con tro versy will not only
de term ine the fate of re li gious ex pres sion in edu ca tional set tings
but also sig nal the tra ject ory of In di a’s com mit ment to its found a -
tional val ues in the face of polit ical pres sures.

Con clu sion

The ban on the hijab in edu ca tional in sti tu tions in Karnataka en -
cap su lates the ten sion between state policies and con sti tu tional
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freedoms. The ban’s en force ment is a de lib er ate at tempt to in vis ib -
il ise Muslims from pub lic spaces and classrooms, res on at ing with
the BJP’s eth non a tion al ist agenda. Con cur rently, the party’s at -
tempts to re vise cur ricular policy is symp to matic of its broader aim
to con trol the na tional nar rat ive. These cur ricular re vi sions should
not be viewed in isol a tion, but as part of a con cer ted ef fort to re -
shape In di a’s edu ca tional land scape. In con clu sion, the state of
edu ca tion un der the BJP re flects a com plex in ter play of ideo lo gical
in flu ence, rights re con fig ur a tion, and fiscal pri or it isa tion. The
Supreme Court’s de cisions in the hijab ban will not only de cide in -
di vidual edu ca tional policies but will also sym bol ise the dir ec tion
of In di a’s ad her ence to its con sti tu tional com mit ments in the face
of the BJP’s gov ernance. As the coun try nav ig ates these is sues, the
en dur ing ques tion re mains: How will In dia bal ance its rich
diversity with the de sire for a uni fied na tional iden tity, and at what
cost to its demo cratic and sec u lar fab ric?
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The End of a Dream?
The Rise and Fall of In di a’s Sec u lar Con sti tu tion al ism
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“I do not ex pect In dia of my dream to de velop one re li gion, i.e., to
be wholly Hindu, or wholly Chris ti an, or wholly Mus al man, but I
want it to be wholly tol er ant, with its re li gions work ing side by
side with one another.”

he Bhar atiya Janata Party (B JP) may have of fi cially de clared
war on the hijab in 2022, but the Hindu right’s battle strategy

has been set in place since at least 2014 when the BJP rose to power
un der the lead er ship of Nar en dra Modi. A ten a cious mas ter of
populism, the BJP has suc cess fully altered the main stream Hindu
per cep tion of the Muslim as a threat to sec u lar ism. Within this
ima gin ary, Muslims are be lieved to con stantly seek ex emp tions
from the sec u lar reg u la tions con strain ing the Hindu com munity.
The strategy is un cre at ive at be st, tired at wor st, but its ef fi ciency
speaks for it self. Con sider the 2022 hijab controversy,  which con -
cerned a de cision by a col lege in Udupi, Karnataka, to ban the hijab
in the classroom.  In the fol low ing weeks, Muslim stu dents staged
protests across the state, de mand ing ac cess to edu ca tion and re -
spect for their re li gious free dom. In re spon se, fed eral and state
right-wing groups in cited coun ter - protests by Hindu stu dents don -
ning saf fron scarves to de cry the al leged dif fer en tial be ne fits gran -
ted to Muslims. The un rest cul min ated in the gov ern ment is su ing
an Or der re quir ing State pub lic schools to ad here to the es tab lished
uni form, ef fect ively val id at ing the hijab ban. In schools that did not
have a uni form, the Or der man dated the im ple ment a tion of a code
that “does not threaten equal ity, unity, and pub lic order”.

Sev eral Muslim stu dents pe ti tioned the Karnataka High Court
to de clare the ban un con sti tu tional for vi ol at ing re li gious free dom
per Art icle 25 of the Con sti tu tion. Re ly ing on the Es sen tial Prac -
tices Doc trine (ED P), in Aishat Shifa v. State of Karnataka & Ors.
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(Aishat Shifa), the High Court up held the ban, con clud ing that, as
the hijab is not an es sen tial re li gious prac tice, the pro tec tions
provided in Art icle 25 do not apply.  The mat ter was ap pealed to
the Su preme Court where Justices Gupta and Dhulia de livered a
split verdict.  India’s apex court main tained the ban  while the
Chief Justice re ferred the mat ter to a lar ger Bench.  In a twist of
events, in May 2023, the BJP lost the state elec tions to the Con gress
Party, which an nounced, in Decem ber of that year, its in ten tion to
over turn the hijab Order.  The saga is far from over, however, as In -
dia re mains em broiled in polit ical un rest over re li gious dif fer ences
and an in creas ing roll back of minor ity rights. In any case, the
Supreme Court de cision re veals a big ger prob lem. If the BJP has
destroyed India’s sec u lar ism, so too has the Es sen tial Prac tices
Doc trine (EP D).

Though I am sym path etic to the ini tial ra tionale be hind the ad -
op tion of the EPD as a tool to me di ate re li gious dif fer ences in the
newly formed In dian state, the doc trine is so pat ently an ti -sec u lar
that its present ap plic a tion by the courts is in defens ible. The test
en ables the ju di ciary to ad ju dic ate theo lo gical mat ters in a State
defined as sec u lar pre cisely be cause it is held to be ag nostic to
theo lo gical mat ters. The up hold ing of the hijab ban based on the
EPD by the High Court and by Justice Gupta drives this point home.
Courts limit con sti tu tional pro tec tions to such be liefs and prac -
tices that they con sider es sen tial to the faith, rather than pro tect -
ing those which are sin cerely held. In a sec u lar sys tem, a court’s
au thor ity to in ter pret re li gion is an ti thet ical to the prin ciple of
sec u lar ism itself.  Where courts priv ilege one re li gious in ter pret a -
tion over an other, the ef fect is to render re li gious free dom rights
tau to lo gic al; a claimant has no right to State- gran ted pro tec tions
be cause the prac tice they seek to pro tect is non-es sen tial, and such
prac tice is non-es sen tial be cause the State ar gued so.
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For the ju di ciary to be the ar biter of re li gious dogma is cer -
tainly not sec u lar. When a pro tec tion is sought un der the con sti tu -
tional right to free dom of re li gion, “it is not re quired for an
individual to es tab lish that what he or she as serts is an [es sen tial
re li gious prac tice]” (para. 17).  Drawing from Ca na dian jur is pru -
dence, I ar gue for a sin cer ity- based ap proach, where ques tions of
essentiality are best left to the be liever her self, keep ing courts out
of theo logy and theo logy out of courts.

The es sen tial prac tice doc trine

Guar an tee ing minor ity rights and re li gious free dom were ne ces sary
con di tions for post co lo nial In di a’s plur al ist demo cracy. At the same
time, In di a’s trans form at ory Con sti tu tion em powered the state to
re form the worst ex cesses of re li gion. Art icle 25 en trenches re li -
gious freedom, sim ul tan eously es tab lish ing a “prin cipled
distance”  between the State and re li gion and man dat ing re li gious
re form of Hindu in sti tu tions. Though the right provided in Art icle
25 is sub ject to pub lic or der, mor al ity and health and to the other
pro vi sions of the Con sti tu tion, the ex tent to which it per mit ted the
State to re form and reg u late re li gion was left to the ju di ciary who
de veloped the Es sen tial Prac tice Doctrine.  This doc trine al lowed
courts to dis tin guish between those as pects of re li gion that are to
be pro tec ted by con sti tu tional guar an tees of re li gious
freedom, “essential”, and those that are sub ject to state reg-
ulation, “non-essential”.

The need for this dis tinc tion was first in voked by B. R.
Ambedkar dur ing the Con stitu ent As sembly De bates, to en join the
le gis lature to “re form our so cial sys tem which is so full of in equit -
ies, so full of in equal it ies, dis crim in a tions, and other things which
con flict with our fun da mental rights”.  The EPD first ap peared in
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jur is pru dence in the 1954 Su preme Court case, Shirur Mutt.  The
Court held that “what con sti tutes the es sen tial part of a re li gion is
primar ily to be as cer tained with ref er ence to the doc trines of that
re li gion it self”. Fur ther, a re li gious de nom in a tion “en joys com plete
autonomy in de cid ing which rites and ce re mon ies are es sen tial […]
and no out side au thor ity has the jur is dic tion to in ter fere with their
de cision in such matters”.  However, sub sequently, this test was
mod i fied, lim it ing re li gious de nom in a tions’ autonomy to de term -
ine the essential prac tices of their re li gion, ad opt ing in stead an
act ive judicial investigatory role into the question.

A crisis of sec u lar ism

The dis tinc tion between es sen tial and non-es sen tial as pects of re -
li gion was in ten ded to per mit the courts “to cleanse re li gion of
prac tices which were derog at ory to in di vidual dignity” . Yet, by
ap pro pri at ing the au thor ity to dis tin guish between the two, courts
have ne ces sar ily ad op ted a theo lo gical mantle.  “[A]d ju dic at ing on
what does or does not form an es sen tial part of re li gion blurs the
dis tinc tion between the re li gious-sec u lar di vide and the es sen -
tial/i nes sen tial approach.”  This in her ently con tra dict ory dy namic
has been chal lenged, most not ably by Chief Justice Chandrachud in
Sabarimala where he ques tioned the theo lo gical role ex pec ted of
the ju di ciary by vir tue of the EPD. He ar gued that since the EPD
test renders State-in ter ven tion con tin gent on the es sen ti al ity of a
re li gious prac tice, the lim its im posed on Art icle 25 by com pet ing
fun da mental rights are largely ig nored (para. 49). As judges are
pre oc cu pied with ar bit rar ily set tling theo lo gical ques tions, the
courts’ duty to “en sure that what is pro tec ted is in con form ity with
fun da mental con sti tu tional val ues and guar an tees and ac cords
with con sti tu tional mor al ity” is forgotten.  The con sti tu tional
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primacy gran ted to “dig nity, liberty and equal ity” is rendered moot
as Art icle 25 fix ates on the es sen ti al ity of prac tices to de term ine
their le git im acy rather than on whether they “de tract from these
found a tional val ues”.

Most re cently, on ap peal, in Aishat Shifa, Justice Dhuli a’s judg -
ment high lighted the EP D’s trans gress ive nature in a sec u lar sys -
tem by re veal ing the ques tions it ob scures. Con sider, for ex ample,
Justice Gupta’s op pos ing opin ion that the hijab ban must be up held
since “re li gious be lief can not be car ried to a sec u lar school
maintained out of State funds” (para. 123). The prob lem with this
reas on ing is that it dis charges the State from its ob lig a tion to sub -
stan ti ate the link between the wear ing of the hijab and the erosion
of sec u lar edu ca tion. Since the EPD does not con sider the sin cer ity
of the claimant’s be liefs, where a re li gious prac tice is
found non-essential, the EPD pree mpts any in quiry on ra tional
nexus between the pur pose of the law and its means and on pro -
por tion al ity, min imal impair ment and re latedly the state’s duty of
reas on able ac com mod a tion.

In con trast, Justice Dhulia finds the ques tion of the es sen tial
nature, or lack there of, of the veil com pletely ir rel ev ant, ar guing
that “wear ing a hijab should be simply a mat ter of choice. It may or
may not be a mat ter of es sen tial re li gious prac tice, but it still is a
mat ter of con science, be lief, and ex pres sion” (para. 80). This find -
ing ob liges the State to jus tify re straints on con sti tu tional rights
un der the per miss ible ex cep tions, such as demon strat ing that the
pres ence of the hijab in the classroom is a threat to pub lic or der,
mor al ity or health (para. 67). These in ter rog a tions are ba sic ten ets
of the check s-and-bal ances mech an ism. It puts the onus on the
State seek ing to le gis late dress re stric tions to es tab lish a ra tional
nexus with the ob ject of the law and deems any ar bit rary “con -
straint im posed on the ap pear ance of Muslim wo men and their
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choice of self- p re sent ment” con sti tu tion ally im per miss ible (para.
81). It is this no tion of choice or sin cerely-held be lief that an im ates
Justice Dhuli a’s ar gu ment on the doc trin ally in defens ible nature of
the EPD.

As the nar rat ive of Muslims re ceiv ing spe cial treat ment
through con sti tu tional re li gious free dom ex emp tions is a key as -
pect of the Hindu na tion al ist pro ject, the EPD un in ten tion ally ob -
fus cates con sti tu tional is sues that are com mon to all In di ans. The
right to dress, for ex ample, can not be dis as so ci ated from the rights
to pri vacy, dig nity, and edu ca tion (para. 83). Highlighting the in ter -
con nec ted ness of re li gious freedom, free dom of ex pres sion, gender
equal ity, and ac cess to edu ca tion may have op tim ised these rights
for the Hindu com munity as well.

Sal va ging sec u lar ism: les sons from Canada

If the EPD has no place in a sec u lar sys tem, the ques tion re mains
what ana lyt ical ap proach best com ple ments Art icle 25? In dian
courts have erred in re ject ing the sin cer ity- based test. Fears of po -
ten tial ab use or the nor mal iz a tion of ex ist ing op press ive prac tices
do not con sti tute valid grounds since, as the Ca na dian ex per i ment
demon strates, sin cerely un der taken prac tices must still be
balanced against com pet ing con sti tu tional rights.  Here, In di a’s
Su preme Court missed an op por tun ity to de velop a ro bust jur is pru -
dence on pro por tion al ity. Rather than provid ing guidelines on the
bal an cing of com pet ing in terests, the Court fo cused on “ju di cially
in ter pret ing and de term in ing a sub ject ive un der stand ing of a re li -
gious re quire ment, cus tom or ritu al” (para. 50).

It is use ful to draw on the Su preme Court of Canada’s de cision
in Amselem, where the Court es tab lished that a sin cer ity- based test
was the only suit able ap proach to re li gious free dom guar an tees
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(paras. 47-49). If the ar gu ment is rad ic al, it is non ethe less dif fi cult
to re fute. In a sec u lar, demo cratic so ci ety where a con sti tu tion
provides pro tec tions against State ab us ive in ter ven tion, re li gious
free dom must be defined as the free dom to un der take prac tices and
hold be liefs which have a nexus with re li gion and “which an in di -
vidual demon strates he or she sin cerely be lieves or is sin cerely un -
der tak ing […] ir re spect ive of whether a par tic u lar prac tice or be lief
is re quired by of fi cial re li gious dogma or is in con form ity with the
po s i tion of re li gious of fi cials” (para. 46). Only such an ap proach
pree mpts “an in trus ive gov ern ment in quiry into the nature of a
claimant’s be lief s”, which “would in it self threaten the val ues of re -
li gious liberty”.

Con clu sion

The EPD neg ates the es sence of In di a’s Con sti tu tion. Up hold ing
sec u lar ism ne ces sit ates a ro bust un der stand ing of the right to re li -
gious free dom read in con junc tion with other fun da mental rights.
Any at tempts to limit it must be reas on ably and demon strably jus -
ti fied by the State.  The “sec u lar ism” preached by the BJP – a
euphemism for non-Hindu eras ure – de vi ates from the Gandhian
un der stand ing of sec u lar ism as whole tol er ance and not whole
identity.  Para dox ic ally, as the courts failed to in quire as to how
the pres ence of the hijab in pub lic spaces threatens sec u lar ism, the
pro hib i tion of the hijab in classrooms con sti tuted an ar bit rary reg -
u la tion of re li gion by the State, and, hence, an af front to sec u lar -
ism. The EDP and its nor m al isa tion of the sec u lar is m-versus-
minor ity rights bin ary in dic ate that so-c alled sec u lar ism in In dia
has been weapon ised to usher in a night mar ish eth nostate.
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Gender, Equal ity, and the Pre dic a ments of Faith

https://verfassungsblog.de/gender-equality-and-the-predicaments-of-faith/




n the con text of the rise of the global right, fem in ist de bates on
gender and sexual rights can and have at times slipped into a

left and right ideo lo gical di vide. In re flect ing on the ways in which
gender equal ity has been ad dressed in the con text of In dian con sti -
tu tional law over the past two dec ades, a more com plex pic ture
emerges. Is sues of gender and sexu al ity have been en meshed in the
legacies of co lo nial in ter ven tions, in clud ing lib eral im per ial fem in -
ism, as well as an ti - co lo nial na tion al ist move ments, where they
have been cent ral to the ar tic u la tion of na tional iden tity. This
back drop con tin ues to in form the ways in which wo men’s rights are
taken up and ad dressed in In dian con sti tu tional law. In the con -
tem por ary mo ment, the pre dic a ments of faith have be come cent ral
in the con text of Hindu Right wing na tion al ism that has ad vanced
its agenda in and through rights dis course, in clud ing gender equal -
ity, rather than in op pos i tion to them.

Land mark de cisions on gender equal ity

In re cent times, an ava lanche of land mark de cisions on gender
equal ity and sexual rights have been cas cad ing off the benches of
the higher ju di ciary in India.  The In dian Su preme Court has re cog -
nised the right to sexual autonomy by set ting out the guidelines for
sexual har ass ment in the workplace;  re cog nised a sex work er’s
right to be free from sexual violence;  de crim in al ised adul tery and
all con sen sual sex between adults,  in clud ing same- sex couples;
re cog nised the rights of trans-persons;  held that sex with child
brides is rape;  ex pan ded wo men’s re pro duct ive rights;  and up held
the right to equal en ti tle ments between fe male and male army
officers.

A fur ther set of cases re veals the cent ral role that gender and
gender equal ity play in shap ing the con tent and con tours of faith
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in law. Al low ing wo men ac cess to temples  and dargahs (Sufi
shrines),  up hold ing in ter re li gious marriage,  and hold ing that
di vorce via “triple talāq” is unconstitutional  are among the his -
toric de cisions by the courts af fect ing wo men’s rights. These de -
cisions are provid ing fem in ists and pro gress ives alike with a sense
of achieve ment and for ward move ment. Wo men’s rights seem to be
emer ging from the long shadow of a co lo nial past partly char ac ter -
ised by op press ive male dom in ance.

Norm at ive lim its

Nev er the less, a close read ing of some of these de cisions re veals
how gender equal ity does not emerge as an un equi voc ally pro -
gress ive ideal. In stead, the de cisions sug gest that gender equal ity is
be ing shaped against a norm at ive ideal of gender as well as Hindu
ma jor it ari an ism that lim its the pro gress ive im pact of these de -
cisions. At one level, there has been a sea change in the ap proach to
gender dis crim in a tion over the past three dec ades. The cases re -
flect how wo men’s rights have been in creas ingly framed within the
dis course of gender justice and dig nity. The dif fer ences between
wo men and men – so sig ni fic ant in earlier jur is pru dence dis miss ing
equal ity claims – do not come into play. The pro tec tion ist ap proach
that once seemed so en trenched in the ju di cial de cisions has at
times given way to a more sub stant ive vis ion of wo men’s equal ity.
Courts have re peatedly dis avowed the idea of wo men as frail and in
need of pro tec tion, a vis ion that was used to jus tify dif fer en tial –
and dis crim in at ory – treat ment.

At an other level, the struggles around gender and gender
equal ity in post co lo nial In dia re main caught within the com plex
his tor ies of an ti - co lo nial na tion al ism and con tem por ary hy per -
mas cu line, an ti -minor ity, right-wing polit ics. Des pite the ju di cial
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pro mo tion of wo men’s rights, the dis course within which these
rights have been pro tec ted of ten re mains prob lem at ic. The ju di cial
ap proach to ques tions of gender re mains, at be st, di vided; the shift
to a more sub stant ive vis ion is any thing but un an im ous. This di vi -
sion was glar ingly evid ent in a split ver dict in the Delhi High Court
on whether the mar ital rape ex cep tion in In dian law vi ol ated the
con sti tu tional right to equal ity and to life or if mar ital sex is dis -
tinct to non- mar ital sex on the grounds that the former car ries a
le git im ate ex pect a tion of sex. The de cision re pro duced the very
gendered norms that gender equal ity chal lenges and addresses.

On a darker note, the Su preme Court it self re fused to fol low the
guidelines and prin ciples it had set out for work place har ass ment
when one of its own stood ac cused of sexual har ass ment. The case
in volved a sit ting Chief Justice of the In dian Su preme Court, Ran -
jan Go goi, who al leged that the com plaint against him was part of a
“lar ger con spir acy to destabil ise the judiciary” . He was ex on er -
ated in a closed- door pro ceed ing by a three-judge panel without
ac cord ing the com plain ant due pro cess and in the pro cess im pugn -
ing her char ac ter. The two cases at test to the in transigence of dom -
in ant gender and cul tural norms, the per sist ence of the myth that
wo men are not to be be lieved, and the so cial con struc tion of wo -
men as less legible, less en titled sub jects of law.

Gender equal ity and the pre dic a ments of faith

The ju di cial ap proach to wo men’s rights also re mains deeply prob -
lem atic in the in ter sec tional con text of gender equal ity and re li -
gion. In sev eral cases, equal ity has been pit ted against re li gion; yet
the way in which this plays out de pends in part on the re li gion at
is sue: Hindu or Muslim. The dis course of equal ity has played an
im port ant role in the dis course of the Hindu Right that heads the
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cur rent gov ern ment and its un der stand ing of sec u lar ism through
which it seeks to ad vance its vis ion of In dia as a Hindu Na tion. It
em braces a formal ap proach to equal ity. In this ap proach all wo -
men are treated the same. Any dif fer ence in treat ment between
wo men of dif fer ent faiths is re garded as a vi ol a tion of the con sti tu -
tional doc trine of formal equality.  This po s i tion trans lates into
treat ing all Muslim wo men the same as Hindu wo men, with the
ma jor ity used as the (Hindu) norm against which oth ers (Muslims)
are judged.  Sec u lar ism, un der stood as the equal treat ment of all
re li gions, re quires that all re li gious com munit ies be treated the
same, but once again, the norm against which oth ers are judged is
the ma jor ity Hindu norm.  Any spe cial treat ment of re li gious
minor it ies – such as ac com mod at ing their per sonal laws – is seen
as a form of ap pease ment and a vi ol a tion of the con sti tu tional
guar an tees of equal ity and sec u lar ism.

This vis ion of formal equal ity and sec u lar ism has played out
with the ju di ciary all too will ing to wade into the rights of Muslim
wo men. In these cases, re li gion is im me di ately sus pect, with Is lam
cast as op press ive and bar bar ic, par tic u larly in its treat ment of wo -
men. Most re cently, this op pos i tion played out in the “triple talāq”-
decision. In 2017, a con sti tu tional chal lenge was brought by a
Muslim wo man to the di vorce prac tice of “triple talāq”, which im -
me di ately brings an end to the mar riage. The pe ti tioner ar gued
that the law vi ol ated her con sti tu tional rights to equal ity, life and
liberty. The Su preme Court con sidered whether the prac tice of
“triple  talāq” was es sen tial to Is lam and thereby pro tec ted by the
fun da mental right to free dom of re li gion en shrined in the Con sti -
tu tion. In short, the ma jor ity of the Court said no, “triple talāq” was
not es sen tial to re li gion and there fore not pro tec ted by the free -
dom of re li gion, and yes, it vi ol ated the right to equal ity of Muslim
wo men. Many hailed the judg ment as a de cis ive vic tory for Muslim
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wo men’s rights.  Oth ers have ex pressed con cerns about the way in
which the de cision plays into the polit ical agenda and dis course of
the Hindu Right. Through out the judg ment, the Muslim wo man is
re peatedly re ferred to in pro tec tion ist lan guage, rep res en ted as a
long-suf fer ing vic tim who needs to be res cued either by the courts
or the le gis lature. There are re peated ref er ences to the “plight” and
“suf fer ing” of Muslim wo men who ex per i ence a worse fate com -
pared to wo men of other faiths. While in some con texts, the courts
have moved away from the pro tec tion ist dis course, in re la tion to
Muslim wo men and the op pos i tion between equal ity and re li gion it
has not.

The “triple talāq”-case sug gests that these equal ity “wins” need
to be seen within the broader con text of the court’s will ing ness to
in ter vene in the sphere of re li gion when the par tic u lar re li gion
(read Is lam) is it self sus pect. Con sider the in ter mar riage case.
While up hold ing the right of a wo man to marry whom so ever she
chooses, the Su preme Court sub jec ted the right and choice of a
Hindu wo man who con ver ted to Is lam to marry a Muslim man to
in tense scrutiny.  She was sub jec ted to sur veil lance by the Na -
tional In tel li gence Agency to in vest ig ate fears that the wo man
could be re cruited by ISIS in Syria and be come a threat to the na -
tion. In sub ject ing the rights of a Muslim wo man to such strict sur -
veil lance, the Court not only com prised her equal ity rights, but it
also po si tioned her at the lower end of a gender hier archy and de -
term in a tion of who con sti tutes a le git im ate, loyal cit izen-sub ject
de serving of rights. The pa ter nal ism that mani fests in this de cision
re mains present in many cases ad dress ing wo men’s rights, and the
shadow fig ure of the lib eral – now Hindu – sa viour con tin ues to
loom large in cases deal ing with wo men’s rights.

Con trast the cases in volving Muslim wo men with those in -
volving Hindu wo men. The Su preme Court struck down a ban on a
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men stru at ing wo man’s right to wor ship at the Sabar im ala shrine in
the south ern state of Kerala.  In the case, the equal ity rights of
wo men were seen through the lens of free dom of re li gion – not in
con trast to it. The Su preme Court ul ti mately vin dic ated the rights
of wo men to ac cess the tem ple, but it did so without den ig rat ing
re li gion. It over ruled a lower court de cision that held there was no
dis crim in a tion be cause wo men were “dif fer ent” and that when re li -
gion and equal ity clash, re li gion should be pro tec ted: “the deity
does not like young ladies en ter ing the pre cincts of the tem ple”.
The ma jor ity rul ing struck down the ban on sev eral grounds, in -
clud ing that it vi ol ated the right to equal ity of wo men and un der -
mined Hindu wo men’s rights to wor ship at the shrine, con trary to
their right to free dom of re li gion un der the Con sti tu tion (Article
25). “Pat ri archy in re li gion can not be per mit ted to trump over the
ele ment of pure de vo tion borne out of faith and the free dom to
prac tise and pro fess one’s re li gion (...) Any rule based on dis crim in -
a tion or se greg a tion of wo men per tain ing to bio lo gical char ac ter -
ist ics is not only un foun ded, in defens ible and im plaus ible but can
also never pass the muster of con sti tu tion al ity” (para. 3). But, in its
judg ments, the Court did not so much op pose equal ity and re li gion
as read equal ity into re li gion. The then Chief Justice, Dipak Mis ra,
for ex ample, wro te: “In no scen ario, can it be said that ex clu sion of
wo men of any age group could be re garded as an es sen tial prac tice
of Hindu re li gion and on the con trary, it is an es sen tial part of the
Hindu re li gion to al low Hindu wo men to enter into a tem ple” (para.
122). Equal ity is not op posed to the Hindu re li gion; rather it is part
of it, re flec ted in sep ar ate de cisions in the same case that sim il arly
ap proach the is sue as the equal ac cess of wo men to the fun da -
mental right of free dom of re li gion. This po s i tion is not a pit ting
again st, but a read ing of the right of free dom of re li gion as equally
guar an teed.
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On one hand, the case is a vic tory for Hindu wo men that did
not re in force the op pos i tion between equal ity and re li gion. In mul -
tiple opin ions, the Court avoided the con flict between gender
equal ity and the ma jor ity re li gion. But it is im port ant to keep in
mind the dis tinc tion the Court draws in the treat ment between
Hindu and Muslim wo men and their re spect ive re li gions. By re it er -
at ing the ex em plar i ness of Hinduism in not dis crim in at ing against
wo men’s rights to wor ship, the Hindu faith comes out un scathed,
rather un like the Court’s treat ment of Is lam. The case also pro -
duced a sig ni fic ant back lash, with a storm of protests against the
local state gov ern ment’s at tempt to en force the de cision; protests
sup por ted by the Hindu Right. While the Hindu Right fa vours equal
treat ment of Muslim wo men with Hindu wo men, they are not
equally en thu si astic about treat ing Hindu wo men the same as
Hindu men.

Upon closer ana lys is, each case re mains em bed ded in dom in ant
gender sexual and re li gious ar range ments that re pro duce rather
than chal lenge the ex ist ing norm at ive or der. Thus, their trans form -
at ive im pact is lim ited. The norm at ive con tent of gender equal ity is
shown to re flect char ac ter ist ics of Hindu male ma jor it ari an ism in -
clud ing mono gamy, het ero norm ativ ity, chastity or pur ity and
gender du al ism. Fur ther more, the ju di ciary’s ap proach to sec u lar -
ism sets up gender equal ity in op pos i tion to re li gion, an op pos i tion
that is par tic u larly evid ent when the re li gion in ques tion is Is lam.
The con cep tion also trig gers anxi ety when gender equal ity is
posited as an an ti dote to gender dis crim in a tion within the ma jor ity
religion.

The cases speak to how the deeper struc tural and sys temic is -
sues that im pact gender equal ity re main tethered to norm at ive un -
der stand ings of gender, sex, re li gion and the very iden tity of the
post co lo nial na tion. They also in dic ate how in ter sec tional polit ics
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in re la tion to the re li gious “Other” wo man can it self be come a
tech nique of gender dis crim in a tion and Hindu ma jor it ari an ism,
rep lic at ing the very vi ol ence this concept was in ten ded to rem edy.
There re mains an ur gent need for con sti tu tional ad vocacy and ju di -
cial in ter ven tions to be bet ter in formed by the his tor ical legacies as
well as cur rent dis courses of right-wing na tion al ism that struc ture
gender equal ity. This re quires tra cing out and un der stand ing the
work that gender does and that is be ing done through gender in
law in the con text of the co lo nial en counter and the cur rent dis -
courses of right-wing na tion al ism. Such an un der stand ing would
gen er ate greater aware ness about the per ils and prom ises of a
right s- fo cused agenda and help to more cau tiously nav ig ate the in -
ter lock ing sys tems of power, polit ics and his tor ies that struc ture
this agenda.
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fter the elec tion of the Hindu na tion al ist BJP gov ern ment in
2014, In dian demo cracy entered a new chapter, one marked by

a down ward trend in all in dexes of free dom and demo cratic
process.   While the chal lenges of demo cracy in In dia have been
long-stand ing, dur ing Prime Min is ter Mod i’s two terms, the coun -
try saw a sys temic dis mant ling of all the in sti tu tions of ac count ab -
il ity (par lia ment, ju di ciary, civil so ci ety, and academia).  Com ment -
at ors even de clared that In dia is un der an “un declared
emergency”.

This piece ana lyses gender con sti tu tion al ism in In dia in this
polit ical back drop and ar gues that the last dec ade has been marked
by two trends: First, re newed but in con sist ent ar tic u la tion of sub -
stant ive equal ity and agency in ju di cial dis course, and second, se -
lect ive de ploy ment of wo men’s rights and formal equal ity in polit -
ical dis course. The com bined ef fect of these two trends is that
while wo men’s rights have found ju di cial and polit ical le git im acy
yet, the sub stant ive rights, par tic u larly for In dian wo men of the
low est strata, re main unfulfilled. 

It is im port ant to cla rify here that the pur pose of this piece is
lim ited to present ing broader trends in gender con sti tu tion al ism in
the last dec ade. This by no means is a com pre hens ive ac count of all
le gis lat ive and ju di cial de vel op ments vis-à-vis gender equal ity and
justice in these years. A lot can be said further. 

Ju di cial dis course of sub stant ive equal ity and agency

Let us first be gin with ju di cial discourse. 
In the last sev enty-five years of its ex ist ence, the In dian Su -

preme Court has largely fol lowed a formal model of equality.
Formal equal ity ori gin ates in the Ar is totelian concept of “treat ing
likes alike”  and en vi sions equal ity as same ness. If the state can

A
1

2

3

4

Surbhi Karwa

175



prove that those it is treat ing dif fer ently are not the same, then dif -
fer en tial treat ment is al lowed. The formal stand ard has con -
sequences for wo men as it al lows the state to pri or it ise bio lo gical
dif fer ences and ste reo typ ical no tions of wo men’s roles and ar gue
that since wo men are “naturally”  different from men, dif fer en tial
treat ment can be permitted.  Un der this formal con cep tion, the Su -
preme Court rarely un der took a sys temic in quiry into struc tural
and in ter sec tional sub or din a tion of wo men un der In dian law.

In the last dec ade, the ju di cial dis course saw a shift. In a series
of judg ments, the Su preme Court re-ar tic u lated its equal ity jur is -
pru dence and sup por ted sub stant ive equal ity as a stand ard for
anti-discrimination claims. The court held that equal ity can not be
con fined to a mere legal form al ism of what con sti tutes reas on able
classification.  In stead, it has to be given a “sub stant ive con tent”,
which in cludes not only the form of the pro vi sion but the sub -
stance of it. Equal ity has to be “true equality” – one that ques tions
“pre vail ing no tions of dom in ance of sexes and genders”.  

Based on this new vis ion, the court de crim in al ised
homosexuality,   declared re stric tions on wo men’s roles in the
Army as unconstitutional,  ex pan ded ac cess to abor tion for un -
mar ried wo men, trans per sons, young and ad oles cent per sons in
consensual  sexual relationships,   and found erstwhile adul tery
pro vi sion in In dian Penal code as un con sti tu tional for treat ing wo -
men as a chat tel between two men.  The court, for the first time,
also re cog nised in dir ect dis crim in a tion and de clared that a seem -
ingly neut ral pro vi sion can be found un con sti tu tional if it dis pro -
por tion ately im pacts a pro tec ted group.

This un der stand ing of sub stant ive rights was fur ther anchored
by un an im ous re cog ni tion of the right to pri vacy as part of life and
liberty un der Art icle 21 of the Constitution.  His tor ic ally, the right
to pri vacy was used for pro tect ing the in terest of male prop er tied
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classes from state in ter fer ence in their homes.   In Justice KS
Puttaswamy v. UOI, however, the court con cep tu al ised pri vacy as in -
di vidual autonomy which in cludes bod ily and men tal in teg rity, de -
cisional autonomy, and in form a tional pri vacy, amongst oth ers. The
court found that pri vacy can not be a ven eer for patri-
archy.   Subsequently, the court also de clared right to choose a
partner,  and right to sexual agency as part of privacy. 

How does one un der stand these pro gress ive judg ments in the
face of a grow ing au thor it arian gov ern ment? Schol ars work ing on
au thor it ari an ism and gender ar gue that an ti - gender polit ics and
au thor it ari an ism are connected.  Draw ing on the ex amples in the
US and Europe, schol ars have ar gued that miso gyny and
anti-feminism play a “cent ral” role in the ex er cise of au thor it arian
power.  Do the pro gress ive judg ments of the Su preme Court then
im ply that the court is will ing to stand up for wo men’s rights even
if faced with a polit ical backlash? 

To un der stand an swer to this ques tion, let us look at the polit -
ical dis course on gender equal ity and rights. 

Se lect ive de ploy ment of lan guage of wo men’s rights

While the US is fa cing a grow ing con ser vat ive con test a tion over
abor tion, In dia is see ing a dif fer ent pat tern. On 27 June 2022, three
days after the US Su preme Court de livered the Dobbs v. Jackson
judg ment, over turn ing Roe v. Wade, the then Min is ter of Wo men
and Child De vel op ment, Smirti Ir ani, wrote an op-ed in a pop u lar
In dian news pa per, ar guing that In di a’s in stance on ter min a tion of
preg nancy is proof that while the “west” is cur tail ing abor tion
rights, In dia is “show ing the way”. In dia, she con tin ued, de serves to
be in the “highest ech el ons of coun tries that
safeguard  reproductive autonomy”.   Nevermind that abor tion in
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In dia works un der a frame work of crim in al iz a tion rather than a
right- based frame work, and wo men are reg u larly denied ac cess to
abor tion based on pat ri archal no tions of ac cept able and un ac cept -
able sex by doc tors and courts. 

The boast of the min is ter is part of a lar ger pat tern of in stru -
ment al iz a tion of the lan guage of rights while sim ul tan eously hol -
low ing them out of their ac tual sub stance. This, however, is not en -
tirely un pre ced en ted. In the face of Hindutava polit ics in 1990s,
Ratna Kapur and Brenda Coss man had warned that lan guage of
equal ity can be used by re ac tion ary groups to ad vance their
agenda. They demon strated that Hindu right-wing “en gages in
discursive struggle” to le git im ise their dom in ant and he ge monic
un der stand ing of equality.

The Hindutava un der stand ing of equal ity is based on formal
con cep tions of equal treat ment whereby any ac know ledg ment of
dif fer ence is seen as a threat to a uni fied “Hindu” iden tity. In the
early dis course of Hindutava, the equal ity of wo men was not en vi -
sioned. Slowly, however, wo men’s equal ity came to be re defined
within the tra di tional frame work of na tion’s moth ers and daugh -
ters in the dis course of the Hindu right.  The last dec ade saw a
fur ther de veloped ver sion of this co-option. 

Thus, while the gov ern ment presen ted it self as a pro tector of
wo men’s re pro duct ive autonomy, it also brought so-c alled “love ji -
had” laws in vari ous In dian states based on right-wing con spir acy
the or ies of Muslim men “lur ing” Hindu women.  Through a
vaguely defined concept of “con ver sion by mar riage”, these laws
crim in al ised wo men’s autonomy and choice of part ner and dis pro -
por tion ately harmed in ter - faith couples.

The second ex ample of this tend ency is the dis course of equal -
ity in ref er ence to the wo men’s re ser va tion bill. 
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Re ser va tion of 33% seats for wo men in Par lia ment and state as -
sem blies has been a con tested is sue within wo men’s
movement(s).   The first bill for wo men’s re ser va tion was in tro -
duced in 1996. While a set of fem in ist or gan iz a tions sup por ted the
bill, there was an equally strong op pos i tion to the bill from an in -
ter sec tional perspective.  The op pos ing voices feared that the bill
would re place lower caste men with up per caste wo men who had
found some space in the Par lia ment post- Man dal com mis sion re -
port. De script ive rep res ent a tion have been seen as a double-edged
sword in fem in ist lit er at ure. On the one hand, they may lead to
gender -re spons ive poli cy- mak ing, es pe cially if a crit ical mass of
wo men oc cupy the de cision- mak ing body, but they may also lead to
mere token ism or, worse, a cover for weak en ing demo cratic
institutions.

Ig nor ing these long-stand ing de bates, the wo men’s re ser va tion
(con sti tu tional amend ment) bill was passed last year in a “spe cial
ses sion” of Par lia ment. There was no prior no tice or con sulta tion
with wo men’s or gan iz a tions. The cab inet ap proved the bill just one
even ing be fore the par lia ment ary ses sion. In the ini tial ten minutes
of the de bate, the mem bers of the house struggled to even find a
copy of the bill. 

Fur ther, the act con tained no pro vi sion for the re ser va tion of
seats for  Other Back ward Classes (OBC) and Muslim women.
Muslim wo men are one of the most un der rep res en ted groups in the
lower House of the Parliament.  Reservations for Muslim wo men
were the long-stand ing de mand of the dis sent ing voices on the
bill.

An ana lysis of the par lia ment ary de bates shows that the de bate
was marked with dis tinct ively Hindutava ref er ences to “In dian wo -
man hood” and the “an cient In dian tra di tion of re spect for wo men”
and “hon our”. The speak ers of the rul ing party placed the act as

24

25

26

27

28

29

Surbhi Karwa

179



“Mod i’s guar an tee”, a polit ical rhet oric which po s i tions the Prime
Min is ter as com mit ted guard ian of wo men’s rights in India.  The
State ment of Ob ject and Reason did not cite con sti tu tional
equality, in stead lis ted the gov ern ment schemes for wo men. The
im plic a tion seemed that the gen er os ity of gov ern ment, not rights
as rights-bearing cit izens, are the source of the act. The title of the
act fur ther con firmed the im agery of wo men’s honour.

The bill’s co- op tion of wo men’s rights is fur ther re flec ted by
the fact that the bill is not likely to be im ple men ted any time soon
and will come into ef fect only after a census and de lim it a tion
exercise.  The act will have its own life and im pact in fu ture, but
for now it tact fully fits in the rul ing party’s ag gress ive strategy for
win ning wo men’s vote while keep ing the con cep tions of both
equal ity and demo cracy thin.  Gov ern ment also won in ter na tional
ap pre ci ation without much dis cus sion on these issues.

A third ex ample of se lect ive in voc a tion of wo men’s rights is
vis ible in the rul ing party’s push for a uni form civil code (UC C). In
the name of en sur ing wo men’s rights, vari ous BJP-ruled states have
passed or are in the pro cess of passing a uni form civil code. 

The uni form civil code was ini tially de man ded by wo men lead -
ers of the In dian Con stitu ent As sembly for en sur ing that wo men’s
rights are pro tec ted ir re spect ive of their re li gious iden tity and re li -
gious per sonal laws. However, by 1980s, the po s i tion of wo men’s
move ment(s)’ star ted shift ing. As the BJP was try ing to find its feet
in 1990s, it pushed for UCC on the ground that while Hindu laws
are co di fied and hence pro gress ive, it is Muslim law that needs re -
form. In the de mand for UCC, the BJP in vokes a formal un der stand -
ing of equal ity (equal ity un der stood as equal treat ment) and dis -
misses any de mand for sep ar ate or spe cial laws for minor it ies as
“Muslim appeasement”. 
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While there has been some sup port for uni form laws in wo -
men’s move ment(s), wo men’s move ment(s) as a whole has res isted
the di cho tom ous pos ing of wo men’s rights in op pos i tion to minor -
ity rights. Flavia Ag nes, for ex ample, ar gues that equal ity does not
mean mere uni form or equal treat ment. It can not be pre sumed that
top- down state laws are bet ter pro tect ors of wo men’s rights than
com munity-led, agency- centric, bot tom-up approaches.

The UCC passed by the BJP gov ern ment in Ut tarakhand in 2024
presents a cau tion ary tale. While the com plete ac count of the act is
bey ond the scope of this piece, however, the pro vi sion on the “re -
gis tra tion pro cess” for live-in re la tion ships in the act demon strates
the point. The Ut tarakhand UCC in tro duced a “re gis tra tion pro -
cess” for live-in re la tion ships, in vok ing the need of “pro tect ing”
wo men from vi ol ence in re la tion ships. The “re gis tra tion pro cess”,
however, was a eu phem ism for an es sen tially sum mary trial pro -
cess. The pro vi sion al lowed the re gis trar the power to sum mon the
parties, in form the po lice, in vite ob jec tion from any third party,
and re fuse re gis tra tion of live-in re la tion ship if deemed fit. Fail ure
from re gis tra tion in vited crim inal li ab il ity. There is no pre ced ent
for such a pro cess for live-in re la tion ships. Yet, the lan guage of wo -
men’s right was de ployed to crim in al ise choice and dis cour age
inter-caste/inter-religious re la tion ships.

The polit ical dis course on wo men’s rights in the last dec ade in
In dia shows that the con nec tion between au thor it ari an ism and
gender con sti tu tion al ism de pends on the con text. There is grow ing
evid ence that au thor it arian re gimes have de veloped well- planned
strategies of en ga ging with gender rights. Para dox ic ally, along with
out right miso gyny, they use lan guage of gender rights, par tic u larly
de script ive rep res ent a tion and formal equal ity to le git im ise their
rule in front of in ternal and ex ternal audi ences. Wo men’s rights are
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co opted to op er ate as a “win dow dress ing” or a “façade” to fur ther
their au thor it arian agenda.

Wo men’s rights: not a threat? 

Let us now con tex tu al ise the sub stant ive equal ity vis ion of the Su -
preme Court in this polit ical set ting and ask whether the court has
fol lowed its sub stant ive vis ion con sist ently. The evid ence sug gests
that the Su preme Court has been un will ing or in cap able of ap ply -
ing its pro gress ive jur is pru dence, where it faced a dir ect clash with
the gov ern ment’s ideo logy or voter base. 

Thus, for in stance, des pite de vel op ing jur is pru dence of in dir ect
dis crim in a tion, the Su preme Court did not ap ply it to the pe ti tions
chal len ging the ban on wear ing re li gious sym bols in edu ca tional
in sti tu tions in Karnataka.  The Gov ern ment of Karnataka brought
a fa cially neut ral or der im pos ing a uni form dress code and re strict -
ing wear ing of any re li gious sym bols which im pact “unity and or -
der”. This seem ingly “neut ral” or der dis pro por tion ately harmed
Hij ab-wear ing Muslim wo men. Mul tiple ac counts showed that they
were denied entry into schools, en trance ex ams for uni versity,
faced sus pen sion, and many al to gether dropped out.  The court
de livered a di vided opin ion on the case. While Justice Dhulia struck
down the pro vi sion, Justice Hem ant Gupta found the or der valid
(without any men tion of in dir ect discrimination). 

Sim il arly, in ref er ence to the rights of sexual minor it ies, the Su -
preme Court in Navtej Johar de crim in al ised ho mo sexu al ity where
the gov ern ment had not op posed the petition.   However, in
Supriyo v. UOI, in the face of gov ern ment op pos i tion, the court ac -
know ledged that the pro vi sions ex clud ing ho mo sexual couples
from sol em niz ing mar riage are dis crim in at ory but did not con duct
an an ti -dis crim in a tion in quiry and make a find ing on
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unconstitutionality.  In stead, it re lied on an un der -developed doc -
trine of in sti tu tional in ca pa city and left the mat ter to be de cided by
a gov ern ment com mit tee. Fur ther, the court also did not hear the
chal lenge to the no tice re quire ment un der sec tion 5-9 of the Spe -
cial Mar riage Act (S MA), 1954. The SMA is a sec u lar law on mar -
riage in In dia and al lows parties to re gister mar riage ir re spect ive of
caste and re li gion. Sec tion 5-9 re quires parties sol em niz ing mar -
riage un der the act to give a no tice for 30 days and al low ob jec tion
from any third party. These pro vi sions vi ol ate pri vacy and re strict
rights to choice.  In vest ig at ive re search sug gests that these pro vi -
sions have been used to har ass in ter -caste and in ter -re li gious
couples by right-wings groups as so ci ated with the rul ing party.
These pro vi sions ex pose any couple sol em niz ing mar riage un der
SMA to har ass ment by the gov ern ment, yet, how ever they were not
sub stan tially heard. 

Fi nally, the chal lenge to vari ous “love ji had laws” is pending in
the Su preme Court for four years now, even while states con tinue
to pro sec ute and pro pose higher pun ish ments. The court had re -
fused to stay the laws.

One way of ex plain ing these in con sist en cies is the poly vocal
nature of the Su preme Court whereby the court does not sit en
banc  and, in stead, sits in vari ous two or three judges’ benches,
which leads to mul tiple voices and con fus ing jur is pru dence on the
same is sue. The in con sist en cies of the court, however, should not
be nor m al ised. It raises a ques tion about the Su preme Court’s abil -
ity to act as a pro gress ive au thor ity on wo men’s rights if smal ler
benches are un will ing to ap ply the sub stant ive vis ion of con sti tu -
tion al/big ger benches. Fur ther, the delay in list ing the pe ti tion
should also not be ac cep ted as fated, given the over burdened
docket of the court. The Chief Justice of In dia (CJI) ex er cises the
power to form benches and sched ule hear ings for mat ters of con sti-
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tu tional importance.  If there is delay in de cid ing mat ters of
rights, it is a ques tion on CJI and the in sti tu tion as a whole. 

Over all, this im plies that the pro gress ive jur is pru dence of the
In dian Su preme Court is patchy. It ex ists, not des pite the gov ern -
ment, but be cause the gov ern ment does not see the lan guage of
wo men’s rights as a threat. In stead, the gov ern ment will ingly
co-opts the lan guage of rights to fur ther its own agenda. This does
not im ply that wo men’s status has im proved in a sub stant ive sense.
The data on vi ol ence against wo men, health rights, and
job-security speak for themselves.  As I write this chapter, thou -
sands of fe male health work ers are protest ing in Ma ha rashtra
against the gov ern ment’s fail ure to pay salar ies and en sure suit able
work ing conditions.

The one takeaway of the last dec ade for schol ars, act iv ists and
con cerned cit izens is that gender con sti tu tion al ism re quires us to
move bey ond the formal as ser tions of rights. In stead, it re quires us
to de mand sub stant ive, in ter sec tion al, and demo cracy- fur ther ing
ap proaches to gender justice both in out come, and discourse.
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he last dec ade, from 2014 to 2024, has wit nessed the gradual
col lapse of democracy and con sti tu tion al ism in In dia. In its

first term (2014-19), the Nar en dra Mod i-gov ern ment went about
in cre ment ally dis mant ling each in sti tu tion meant for es tab lish ing
ex ec ut ive ac count ab il ity, thereby killing the Con sti tu tion with a
thou sand cuts.  In deed, given the spate of cen sor ship, pre vent ive
de ten tions, in ter net bans, in voc a tion of sedi tion and ter ror ism
charges against all forms of dis sent and the gen eral cli mate of cur -
tailed liberty that In dia has wit nessed in the last dec ade, it is not
an ex ag ger a tion to say that it is go ing through an “un declared
emergency”.  And while it is true that Mod i’s au thor it ari an ism has
deep roots in In di a’s con sti tu tional or der that fa vours the con cen -
tra tion of power and fa cil it ates its use by the executive,  it is
equally true that un der Modi, the tar geted ex clu sion of Muslims
from all spheres of pub lic life has con firmed In di a’s status as a ma -
jor it arian eth nic democracy.

Where do LGBT rights fig ure in all this? There is some basis for
ask ing this ques tion. Il liberal and auto cratic gov ern ments in dif fer -
ent parts of the world have been mak ing at tacks on LGBT rights “a
cent ral pil lar of their polit ical agendas”.  The Wil li ams In sti tute, a
US- based LGBT think tank, points at cor rel a tions between the
erosion of demo cratic norms and in sti tu tions and an ti -L GBT
sentiments.  Sim il arly, Hu man Rights Watch, the em in ent hu man
rights or gan iz a tion, notes how tar get ing LGBT rights can be seen
every where as part of the “au thor it arian playbook”.  So, if In dia ex -
em pli fies the “g lobal demo cratic recession”,  and if the un der min -
ing of LGBT rights by au thor it arian gov ern ments is also a global
trend, then does In dia be long to the lat ter as well? What gives fur -
ther reason to pur sue this ques tion is that in Oc to ber 2023, the Su -
preme Court of In dia turned down a plea for legal re cog ni tion of
same- sex marriage  – some thing that the union gov ern ment had
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opposed.  The Su preme Court has aided the Modi gov ern ment’s
consolidation of auto cratic power by evad ing cru cial con sti tu tional
ques tions and al low ing it self to be used by the gov ern ment to sanc -
tify its ma jor it arian agenda.  Was the mar riage equal ity ver dict yet
an other ex ample of the Court’s de fer ence to the Modi gov ern ment?

Rain bow dec ade

The last dec ade is marked by key mile stones in the his tory of LGBT
rights mo bil iz a tion in In dia: The Su preme Court’s 2014 judg ment
in National Legal Ser vices Au thor ity v. Union of India (NALSA) ,
which de clared trans gender people’s right to legal iden tity; the
Court’s 2018 judg ment in Navtej Jo har and Oth ers v. Union of India
(Navtej) , where it de crim in al ised sod omy; the en act ment of the
Trans gender Per sons Pro tec tion of Rights Act, 2019 (TG Act) which
provided mech an isms for state re cog ni tion of trans iden tit ies and
non-dis crim in a tion in vari ous spheres; and the above- men tioned
mar riage equal ity judg ment in Supriyo Chakraborty and Oth ers v.
Union of India (Supriyo)  in 2023. But in between these
“milestones”, there have also been other legal de vel op ments: the
ex clu sion of LGBT people from new laws reg u lat ing sur rog acy and
as sisted re pro duct ive tech no lo gies (2021);  the Tel an gana High
Court strik ing down the co lo nial era Tel an gana Eu nuchs Act
(2023);  and nu mer ous in stances of dif fer ent High Courts up hold -
ing adult LGBT couples’ right to live to geth er, free from in ter fer -
ence from their fam il ies or the police.

As this curs ory sur vey shows, there have been both legal wins
and losses. But as I hope to show be low, whether pos it ive or neg at -
ive, LGBT ex per i ences with the state in the last dec ade are peri -
pheral to the crisis of con sti tu tion al ism sketched above. Be low, I
con tex tu al ise the wins and the losses and dis cuss why LGBT rights
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in In dia are not “un der at tack” as they have been un der au thor it -
arian gov ern ments else where.

Low-hanging fruits

Ex actly a month be fore Modi came to power, in April 2014, a two-
judge bench of the Su preme Court de livered an un ex pec tedly pos it -
ive judg ment in NALSA. The Court held that hijras (a tra di tional
male-to-fe male trans gender cat egory) had the right to identify as
the “third gender” for all of fi cial pur poses and that all trans gender
per sons had the right to choose how they wanted to be identified.
The judges dir ec ted the gov ern ment to make pro vi sions for the
legal re cog ni tion of trans per sons in of fi cial doc u ments and re cog -
nise the group as a “so cially and eco nom ic ally back ward class” for
pur poses of re ser va tion to gov ern ment edu ca tion and em ploy ment
for their so cial ad vance ment. This was a sur pris ing ver dict since
just four months earli er, in Koushal v. Naz Foundation, a dif fer ent
bench of the Court had re in stated the crim in al iz a tion of sod omy by
over turn ing a 2009 Delhi High Court judgment.

NALSA, in con trast, showed the judges’ will ing ness to use their
con sti tu tional au thor ity to name and rem edy the mar gin al iz a tion
of trans gender per sons. And yet, bey ond the façade of pro gress ive -
ness, the judg ment re vealed the judges’ lack of un der stand ing of
who the “trans gender” was and con fu sion over how to rem edy their
mar gin al iz a tion. It con tra dicted its own much-hyped pref er ence for
“self-iden ti fic a tion” by shov ing hijras into the third gender cat -
egory (many of them identify as wo men) and in tro du cing a psy cho -
lo gical test for the state to con firm their iden ti fic a tion. The judg -
ment has been rightly cri ti cised for its im pli cit patho lo giz a tion of
trans-ness.  But equally, NALSA exemplifies all that is wrong with
the In dian Su preme Court’s style of ad ju dic a tion: is su ing or ders
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that are so gen eral that it is im possible to es tab lish ac count ab il ity
for their im ple ment a tion; flout ing sep ar a tion of powers by is su ing
or ders that are le gis lat ive in char ac ter; en dors ing the ex ec ut ive’s
pro pos als even without know ing what they were.  These, as many
have noted, are signs of a pop u list court that is eager to be seen as
do ing justice to the down trod den rather than guard ing against ex -
ec ut ive ex cesses, ar gu ably the main role of a con sti tu tional court.

Pop u lism mars the Court’s cel eb rated Navtej judgment of
Septem ber 2018 as well. In a wordy judg ment of 500 pages, a five-
judge bench of the Court found the blanket crim in al iz a tion of sod -
omy by sec tion 377 of the In dian Penal Code to be un con sti tu tional
and read it down to ex clude adult con sen sual sex in private from its
scope. While the ver dict was sound and much over due, once again,
it was not the best ex ample of a con sti tu tional court do ing its job.
For one, the gov ern ment had not op posed the pe ti tion for de crim -
in al iz a tion, just as the United Pro gress ive Al li ance gov ern ment be -
fore it had not ap pealed the Delhi High Court’s 2009 de crim in al iz a -
tion ver dict. As law yer Nizam Pasha as tutely noted: “Sec tion 377
was just a low-hanging fruit wait ing to be plucked by a court in -
creas ingly con scious of its pub lic im age and the me dia re port age of
its proceedings”.  Pasha goes on to list other cases de cided by the
Court dur ing this peri od, which in volved more con ten tious legal
and con sti tu tional ques tions, and where the Court re peatedly failed
to hold the ex ec ut ive ac count able.

Subtle charms of sym bolic harms

But in stead of get ting side tracked into the struc tural prob lems ail -
ing the In dian Su preme Court, let us stay with the main con cern of
this piece: LGBT rights. What is it about this is sue that made it a
“low-hanging fruit” for a pop u list court? Re latedly, why are LGBT
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rights not un der at tack in In dia as they are else where, des pite there
be ing an au thor it arian gov ern ment in power that pro fesses a so -
cially con ser vat ive ideo logy? Part of the an swer lies in the nature
of de mands made on the state. Since its in cep tion in the early
1990s, LGBT act iv ism pur sued the sin gu lar goal of de crim in al iz a -
tion of sod omy. To wards that goal, it drew at ten tion to how the
crim in al iz a tion of sexual acts that were “a gainst the or der of
nature” de meaned ho mo sexual per son hood. To be sure, “be ing” gay
or les bian had never been a crime, the way mem ber ship to cer tain
eth nic groups had been un der the now-re pealed Crim inal Tribes
Act, 1871.  Nor was the an ti -s od omy pro vi sion act ively and sys -
tem at ic ally en forced, the way sim ilar laws had been used against
the “vice of ho mo sexu al ity” in other  parts of the
world.   Nonetheless, by fore ground ing the sym bolic harms
suffered by the ho mo sexual sub ject by the very ex ist ence of this
legal pro vi sion, the act iv ists suc ceeded in mak ing a case against it.

Sym bolic harms can be easier to rem edy when com pared to
struc tural ones. Of ten, just some af firm ing words or even a lapel
pin can do the job. Con sider what Ritu Dalmia, a fam ous chef and
co- peti tioner in Navtej, wrote about her case: “We are not ask ing to
be treated as a minor ity; we’re not ask ing for quotas and re ser va -
tions; only dig nity and pri vacy to be who we are”.  Here, Dalmia
dis tin guishes her cause from that of the other mar gin al ised groups
in In dia: the Dal its (former “un touch ables”), the Adi vasis (indi gen -
ous people), the dis abled, and so on – the ones that de mand
“quotas and re ser va tion s”. Al though she dis claims the tag of an
act iv ist, her per sonal re flec tions bear all the act iv ist tropes and
cap ture very ac cur ately the thrust of the long cam paign for de crim -
in al iz a tion. Legal cases are char ac ter ist ic ally of nar row scope. But
in this case, the wider act iv ism that sup por ted the court case also
had a nar row fo cus. Thus, in pub lic per cep tion, the cause of LGBT
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rights was not iden ti fied with protest against po lice ex cesses or for
demo crat ising ac cess to pub lic spaces or even for sexual freedom! It
was simply a plea for re cog ni tion. The fact that the is sue al lowed
the elites to be “vic tims” who, in turn, could loftily ab jure “spe cial
treat ment”, was why it garnered massive sup port from the main -
stream me dia and the in tel li gent sia. The fact that it did not in volve
de mands for any struc tural change was why the state did not have
any prob lem with it.

In cid ent ally, the sec tion of the LGBT pop u la tion that did seek
“quotas and re ser va tion s”, those out side the elite mi lieu – the
trans gender people – has not been suc cess ful. Des pite the NALSA
judges dir ect ing the gov ern ment to provide the trans gender cat -
egory with re ser va tion in edu ca tion and em ploy ment, the law that
the Modi gov ern ment en acted in 2019, in the face of op pos i tion
from the trans com munity, did not provide for the same. The rules
to op er a tion al ise the law were re leased dur ing the pan dem ic,
amidst a na tion wide lock down, when the pro spects of con sulta tion
with the com munity were re stric ted. And while a pe ti tion chal len -
ging sev eral pro vi sions of the TG Act is cur rently pending be fore
the Su preme Court,  in an other case, the union gov ern ment has
in formed the Court that it has no plans to in tro duce sep ar ate re ser -
va tions for the trans gender category.  Un doubtedly, the Act is an
im port ant, though lim ited, achieve ment for the trans com munity.
Modi re cently took credit for giv ing trans people an iden tity by en -
act ing the law, demon strat ing, once again, that the gov ern ment has
no prob lem with LGBT re cog ni tion claims.

Sa� ron rain bow

A second reason why LGBT rights are not un der at tack in In dia the
way they are in other back slid ing demo cra cies is be cause of the
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con sid er able up take of the na tion al ist polit ics of the Hindu Right
among a sig ni fic ant sec tion of the LGBT population.  From dream -
ing about a uni form civil code,  an idea which the Bhar atiya Janata
Party (B JP) uses peri od ic ally to del e git im ise Muslim fam ily law, to
cel eb rat ing the Modi gov ern ment’s uni lat eral end ing of Jammu &
Kash mir’s autonom ous status within the In dian union  to sup -
port ing the con struc tion of the Ram temple in Ay od hya where a
Hindu mob had de mol ished the Babri Mosque in 1992  to pride
march or gan isers col lab or at ing with the po lice to identify at -
tendees rais ing slo gans against the an ti -Muslim Cit izen ship
Amend ment Act,   a sub stan tial sec tion of the LGBT pop u la tion
has proved it self to be a use ful ally of the Hindu Right. The gov ern -
ment’s de cision not to op pose de crim in al iz a tion in court, a de -
cision backed by the Rashtriya Swayam sevak Sangh (RSS, the BJP’s
ideo lo gical par ent organization),  and the lat ter’s pub lic sup port
for LGBT people have fur ther ce men ted that bond.  This sup port,
however, is best dubbed as tol er ance, for it does not trans late into
sup port for substantive legal rights as be came evid ent dur ing the
mar riage equal ity lit ig a tion in 2023.

The union gov ern ment (and the BJP  and the RSS ) op posed
the plea for mar riage equal ity be fore the Su preme Court, though
the primary dis ap point ment of the LGBT com munity seems to be
with the judges, who turned it down. The judges held in this case
that it was not open to them to cre at ively in ter pret the Spe cial
Mar riage Act, 1954 – a civil mar riage le gis la tion – to ex tend legal
re cog ni tion to same- sex mar riage. As I had shown at the be gin ning
of the hear ing, there were genu ine chal lenges to a fa vour able stat -
utory in ter pret a tion in this case that the pe ti tion ers did not seem
to have paid at ten tion to.  The judges also dis missed the pe ti tion -
ers’ ar gu ment that the stat ute it self was dis crim in at ory and, hence,
unconstitutional.  But more im port antly, they held that In di ans
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did not have the fun da mental right to marry and, there fore, any
mar riage stat ute was not sub ject to a fun da mental rights ana lys is.
Troub ling as they may seem, these con clu sions are con sist ent with
the Court’s pre vi ous hold ings and its gen eral ap proach to fam ily
law. In its sev enty-year his tory, the Court has never in ter vened in
sub stant ive fam ily law by strik ing down dis crim in at ory laws. The
High Courts, in fact, have a bet ter re cord in this re spect, but that is
a story for an other day. In other words, mar riage equal ity did not
suc ceed at the Su preme Court be cause (a) the gov ern ment op posed
the idea, (b) the pe ti tion ers did not have a real istic strategy, and
most im port antly, (c) the is sue was not a low-hanging fruit.

I be lieve that there is hope for mar riage equal ity in the “New
In di a”. Paola Bach hetta, who has tracked the Hindu Right’s shift ing
re sponses to LGBT vis ib il ity in In dia since the 1990s, urges us “to
com plic ate the cur rent bin ary in which queer ac cept ance is ima -
gined as al ways already a good thing and is sys tem at ic ally as so ci -
ated with the left, while queer re pres sion is as signed to the
right”.  Bachhetta con tin ues, now zoom ing out bey ond In dia: “In
fact, in many places across the globe queer ac cept ance to date has
been con di tional upon the vi ol ence of queer -norm ativ isa tion, in
which queer -norm ativ ity is up held to con struct ever more un ac -
cept able oth er s”. Which means, that we should not be sur prised if
in the com ing years, the RSS and the BJP turn around and sup port
the cause of mar riage equal ity just to por tray Muslims as ob scur -
ant ist and in tol er ant. After all, the Hindu Right’s pop u lar re frain
through which it jus ti fies its polit ics is Hindu khatre mein hai
(Hindu is in danger) and not hetero khatre mein hai.
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or a piece map ping In di a’s push-and-pull on re pro duct ive
rights – the ex panse of its pro tec tion and the edges it comes up

against – his tory is a good place to start. Rights in the re pro duct ive
sphere are re l at ively new to In dia. While In dia en acted a seem ingly
lib eral abor tion le gis la tion as early as 1971, con cerns about wo -
men’s rights were hardly the drivers be hind it. Rather, the Med ical
Ter min a tion of Preg nancy Act, 1971 (MT PA) was mo tiv ated by fears
about pop u la tion growth in In dia and part of a host of meas ures
(in clud ing for cible ster il isa tion) tar geted at re du cing the pop u la -
tion growth rate. Wo men’s bod ies were thus, at least par tially, a
means to achieve the State’s end of pop u la tion con trol. To the ex -
tent that wo men’s own con cerns were part of the as sess ment, the
State was alarmed at the num ber of wo men who died try ing to ac -
cess abor tion from back street pro viders. Leg al isa tion of abor tion in
In dia was, thus, also mo tiv ated by con cerns about pre serving the
lives of wo men. Yet, here too, rights were not the frame used.
Rather than cen ter ing wo men as com pet ent de cision- makers
whose re pro duct ive de cisions ought to be re spec ted and en abled,
in clud ing by provid ing ac cess to safe abor tions, the State
benevolently stepped in to pro tect wo men from un scru pu lous med -
ical pro viders. Un der ly ing this meas ure was, thus, a dis cern able
protectionist intent, dif fi cult to jus tify if wo men were truly seen as
right s-hold ers.

The early 90s saw a shift in the in ter na tional ima gin a tion of
reproductive rights. For the first time, at the In ter na tional Con fer -
ence of Pop u la tion De vel op ment (ICPD) in 1994, the global com -
munity vowed to move away from pri or it ising State in terests to
guar an tee ing wo men’s rights in the re pro duct ive sphere. Post the
ICPD, rights lan guage on re pro duc tion rippled through do mestic
con texts. Its ar rival in In dia took 15 years. It was only in 2009 that
the In dian Su preme Court, in Suchitra Srivastava, is sued a land mark
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de clar a tion: “a wo man’s right to make re pro duct ive choices is a di -
men sion of per sonal liberty [...] under Article 21  of the Con sti tu -
tion of In dia. [...] [R]e pro duct ive choices can be ex er cised to pro cre -
ate as well as to ab stain from pro cre at ing”. Draw ing on the rights
to “pri vacy, dig nity and bod ily in teg rity”, the Court re cog nised a
dis abled preg nant wo man’s re pro duct ive right to res ist be ing
forced to abort her pregnancy.  Par al lelly, the Delhi High Court de -
cided Laxmi Mandal, the first case in the world to hold that ma ter -
nal mor tal ity is a vi ol a tion of hu man rights.  As sum ing land mark
status in the years to come, the High Court af firmed that the “in ali -
en able sur vival rights” un der Art icle 21 in clude the “re pro duct ive
rights of the mother”.

The law’s ex panse

Suchitra Srivastava and Laxmi Mandal formed the bed rock of India’s
re pro duct ive rights jur is pru dence. From the nas cent, bare-bones
re cog ni tion in these cases, the state of the law has now flour ished.
The last dec ade has seen ad vance ments in the con sti tu tional un -
der pin ning of re pro duct ive rights, their scope, the du ties they im -
pose on States and their role in shap ing stat utory interpretation.

The pri vacy right at the heart of re pro duct ive rights has
evolved. From fa cial ref er ences to pri vacy in Suchitra Srivastava, the
Su preme Court in Puttaswamy de veloped pri vacy as de cisional
autonomy, pro tect ing for the in di vidual a “zone of choice and
self-determination” and re cog nising the abil ity of each in di vidual
to “make choices [...] gov ern ing mat ters in tim ate and per son al” in -
clud ing “whether to bear a child or abort her preg nancy”, a “cru cial
as pect of personhood”.  This is a sig ni fic ant ad vance ment. Pri vacy
has been cri tiqued by fem in ist schol ars for shield ing co er cive and
ex ploit at ive private spaces (like the home, fam ily and mar riage)
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from State in ter ven tion. The right to pri vacy, for MacKin non, is
thus simply an “in jury got up as a gift” for women.  In re ject ing
pri vacy as a “spa tial” con struct be cause it serves as a “ve n eer for
pat ri archal dom in a tion and ab use of wo men”, the In dian Su preme
Court in stead em braced pri vacy as the right “to ex er cise in tim ate
per sonal choices and con trol over the vi tal as pects of their body
and life”.  En dors ing this found a tional shift, other cases have af -
firmed wo men’s “ex clus ive and in ali en able” choice about “whether
or not to get preg nant, and if preg nant whether to re tain the preg -
nancy and to de liver the child”, a choice that “she, and she alone,
can make”.

In a second ma jor de vel op ment, the body has found its place
within con sti tu tional ac counts of re pro duct ive rights in In dia. The
re cog ni tion ex ists not only at the level of pro tect ing the right to
“bod ily autonomy”: A “[w]o man owns her body and has [a] right
over it [...] and [the] wo man alone should be the choice maker”.  It
is also driven by a keen ap pre ci ation of the bod ily bur dens of an
un wanted preg nancy, a fa cet that is typ ic ally ig nored and treated as
routine, some thing all preg nant per sons go through:

“The con sequences of an un wanted preg nancy on a wo man’s body
[...] can not be un der stated. The foetus re lies on the preg nant wo -
man’s body for susten ance and nour ish ment un til it is born. The
bio lo gical pro cess of preg nancy trans forms the wo man’s body to
per mit this. The wo man may ex per i ence swell ing, body ache, con -
trac tions, morn ing sick ness, and re stric ted mo bil ity, to name a few
of a host of side ef fects. Fur ther, com plic a tions may arise which
pose a risk to the life of the woman.”

Third, the right to equal ity and non-dis crim in a tion has gradu ally
be come part of the con sti tu tional fram ing of re pro duct ive rights in
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In dia. Pri vacy and equal ity play two dis tinct roles in un der pin ning
re pro duct ive rights. While pri vacy re cog nises that re pro duct ive
decision-making is in tim ate, a re flec tion of in di vidual iden tity,
equal ity fore grounds that mem bers of cer tain dis ad vant aged
groups have been (and are be ing) denied re pro duct ive rights be -
cause of their group iden tity. For a long time, “[In di an] courts
primar ily ad dressed [re pro duct ive] rights as a mat ter of life and
per sonal liber ty”, fail ing to “ro bustly ad dress [it] as an is sue of
equal ity and non-discrimination”.  A shift, how ever small, is vis ible
in Devika Biswas, where the Su preme Court con demned State
policies com pel ling wo men from mar gin al ised groups to un dergo
ster il isa tion as mir ror ing pre val ent “sys temic dis crim in a tion” and
im pact ing the “re pro duct ive freedoms of the most vul ner able
groups of society”.  Go ing fur ther, the Su preme Court in X v. NCT
af firmed that re pro duc tion is not just “bio lo gic al” – as “phys ical
bod ies re pro duce” – but also “polit ic al”, with the de cision to re pro -
duce be ing bound to broader so cial struc tures: “[A] wo man’s role
and status in fam ily, and so ci ety gen er ally, is of ten tied to child -
bear ing and en sur ing the con tinu ation of suc cess ive
generations”.  Here, the Court showed a keener ap pre ci ation of
the role of group mem ber ship in me di at ing ac cess to, and denial of
re pro duct ive rights, char ac ter istic of an equal ity- fram ing. While
there is a long way to go to fully de velop this fram ing, the be gin -
nings are evid ent and de serve ap pre ci ation.

Equal ity’s in tro duc tion ushered in a fourth con crete di men sion
within con sti tu tional re pro duct ive rights in In dia: the emer ging fo -
cus on mar gin al ised groups. Snehalatha Singh is an ex cel lent
example.  Shocked by “poor, shabby and in ad equate” pub lic
health care in sti tu tions in Ut tar Pra desh, the Al la habad High Court
re marked: this “neg li gence and apathy” simply proves that at the
highest level of State “nobody is sens it ive enough to look into the
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plight of poor, needy, in firm and sick people for whose be ne fit State
med ical ser vices are run”. The Court, in turn, held the State to ac -
count to fill va can cies, sup ply medi cines, guar an tee in fra struc ture,
and pre pare an Ac tion Plan so that “qual ity med ical treat ment is
avail able to poor people in the same man ner as it is avail able to re -
source ful high of fi cials and rich people, and people may not suf fer
in the mat ter of med ical care merely on ac count of their pover ty”.
Sim il arly, in X v. NCT, re cog nising the heightened vul ner ab il ity of
preg nancy out side mar riage, es pe cially in a con text where
pre-marital sex is a so cial ta boo, the Su preme Court ex ten ded the
reach of In di a’s abor tion le gis la tion to un mar ried preg nant
women.

As a fifth fa cet, con sti tu tional re pro duct ive rights in In dia re -
quire pos it ive du ties of the State to “re move obstacles for an
autonom ous shap ing of in di vidual identities”,  with the Su preme
Court ac know ledging that it is “mean ing less to speak of” neg at ive
du ties “in the ab sence of” pos it ive du ties, thus man dat ing that the
State “un der take act ive steps to help in crease ac cess to health care
(in clud ing re pro duct ive health care such as abortion)”.  Once
again, this in ter pret a tion re sponds well to fem in ist con cerns about
com mon pit falls of the pri vacy right, which typ ic ally re quires State
non-in ter ven tion alone. This is how ever of lim ited use to mem bers
of mar gin al ised groups who of ten re quire State ac tion to mean ing -
fully ac cess rights.

Fi nally, ex pand ing con cep tions of re pro duct ive rights have, in
turn, en abled ex pans ive read ings of the MT PA, with rights serving
as tools to push in ter pret a tions of the MTPA bey ond the lit er al.
Take the ex ample of Sec tion 5 of the MT PA, which al lows abor tions
out side of gest a tional lim its if ter min a tion of preg nancy is “im me -
di ately ne ces sary” to save the “life” of the preg nant wo man. Ini -
tially, “life” was in ter preted lit er ally, to mean avoid ing death, with
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abor tions be ing gran ted when wo men would die without
them.  However, with ex pand ing re pro duct ive rights, “life” took a
wider mean ing, bring ing within its am bit cases of harm to phys ical
and men tal health. This in ter pret at ive shift was driven by reas on -
ing that “life” un der the Con sti tu tion is not re stric ted to “an imal
ex ist ence or mere sur viv al”: “The ex pres sion can not be con fined to
the in teg rity of the phys ical body alone but will com pre hend one’s
be ing in its fullest sense. That which fa cil it ates ful fil ment of life
[is] as much within the pro tec tion of the guar an tee of life.”  The
in creas ing in stances of ju di cial ex pan sion of the MT PA, in turn,
mo tiv ated its le gis lat ive amend ment in 2021, widen ing the grounds
on which abor tion can be ac cessed and ex tend ing rel ev ant
timelines.  Of course, the stat utory frame work still has sig ni fic ant
lim it a tions, es pe cially in its prom in ent fo cus on med ical pro fes -
sion als as primary de cision- makers. Yet, the role of con sti tu tional
re pro duct ive rights in prompt ing the law’s evol u tion so far is note -
worthy.

The law’s edges

In spite of these gains, all is not well (as it never is). Of late, a dis -
tinct ju di cial trend of pre serving the State’s in terest in po ten tial
foetal life is emer ging. In the land mark Suchitra Srivastava , cit ing
the US Su preme Court in Roe v. Wade , the In dian Su preme Court
held that the State has a “com pel ling in terest” in pro tect ing the
“pro spect ive child”, pla cing “reas on able re stric tions” on the re pro -
duct ive rights of the wo man. However, un like the US, where the
foetus has al ways oc cu pied a prom in ent po s i tion in the abor tion
de bate, the foetus has largely been ab sent from legal and pub lic
dis course on abor tion in India.  In the 1971 le gis lat ive as sembly
de bates on the MT PA, only two mem bers of the Par lia ment ob jec-
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ted to lib er al ising abor tion on the grounds of threats to foetal life.
Ac cord ingly, the Act was passed, and the ob jec tions were set aside,
af firm ing that “there is no vi ol a tion of [the right to life] in any
man ner”.

Des pite this his tory, the foetal fig ure is grow ing in im port ance
within con sti tu tional ac counts of re pro duct ive rights in In dia.
While some High Courts have held that the foetus does not pos sess
a con sti tu tional right to life,  oth ers have simply de flec ted this
ques tion by fo cus ing on the wo man’s right to life.  Yet oth ers have
held that post-vi ab il ity, the “po ten tial child” be comes a part of the
determination,  with the “right to life of the foetus” out weigh ing
the “mental trau ma” of the mother,  and one court has re jec ted a
ter min a tion re quest at 20 weeks on hear ing “the voice of the un -
heard foetus [...] a hu man be ing which too is alive, though yet to be
born”  (this de cision was later set aside). In 2022, a pe ti tion was
filed be fore the Su preme Court claim ing that In di a’s abor tion law
au thor ises “foeticide”.  In 2023, the Su preme Court dis al lowed an
abor tion at 26 weeks, re fus ing to ex er cise its power to do “com plete
justice” be cause it could not “stop the [foetal] heartbeat”.  In 2024,
des pite the Delhi High Court al low ing abor tion, the doc tors re -
fused, claim ing that it was “foeticide”.

At this stage, it is hard to deny the foetus’ pres ence as a prom -
in ent edge re pro duct ive rights in In dia routinely come up against.
While it may have been mar ginal pre vi ously, with this de vel op ment
pos sibly re flect ing ten sions within abor tion law glob ally, the foetal
fig ure in In dia is no longer a shad ow, lurk ing in the back ground. It
is, rather, an en tity with a rap idly evolving form, and if global
trends are even min im ally in dic at ive, a force that can drastic ally al -
ter the con sti tu tional guar an tee of re pro duct ive rights.

In this con text, pro tect ing re pro duct ive rights re quires care ful
legal and con sti tu tional en gage ment with foetal in terests, start ing
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with whether they are, at all, a le git im ate aim for the State to pur -
sue. Even if they are, tak ing foetal in terests into ac count need not
mean the an ni hil a tion of wo men’s re pro duct ive rights. As re cent
South Korean  and Colombian  ex amples re mind us, even if the
State were to per severe in pro tect ing the foetus, re strict ing abor -
tion is both in ef fect ive and un ne ces sary to achieve the aim. Foetal
in terests are bet ter pre served through State policies which sup port
wo men in their preg nan cies, in clud ing en sur ing com pre hens ive sex
edu ca tion, ac cess to tem por ary con tra cep tion, clamp ing down on
vi ol ence against wo men, and provid ing forms of child care sup port,
re du cing the over all rate of abor tions.

Re pro duct ive rights in In dia are at a mo ment of ser i ous reck on -
ing, set against a global cli mate of fraught con test a tion around
laws reg u lat ing re pro duc tion. The path In dia takes will de term ine
if, as the Su preme Court prom ised in 2022, wo men ac tu ally have
ac cess to the full “con stel la tion of freedoms and en ti tle ments” en -
abling them to “de cide freely on all mat ters re lat ing to [their]
sexual and re pro duct ive health”.
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as the 2024 elec tion res ult a man date for demo cratic and
sec u lar In dia? In one sense, the an swer is an ob vi ous yes.

This elec tion was a ref er en dum on the su preme lead er. Nar en dra
Modi had asked for an un qual i fied pub lic en dorse ment for his au -
thor it arian rule of the last ten years and for the dis mant ling of the
re pub lic in the next five. The people of In dia re fused to put their
stamp of ap proval on this design. Des pite Mod i’s des per ate an ti -
Muslim vit ri olic, the com munal ap peal did not trump over
everything else in the heart land of Hindu ma jor it arian polit ics.
This out come is a per sonal de feat for the Prime Min is ter that punc -
tures his im age of in vin cib il ity.

Some con sequences are ob vi ous: In di a’s demo cratic back slid -
ing, from a com pet it ive au thor it arian rule to a pure au thor it arian
state, has been hal ted. Demo cratic spaces have opened up – both
within the BJP, and in side and out side the Par lia ment. Brakes have
been ap plied to de cel er ate the ideo lo gical pro ject of mu til at ing the
con sti tu tional vis ion of sec u lar ism in fa vour of a Hindu ma jor it -
arian state.

All this is crit ic al, but not suf fi cient to call this a man date for a
demo cratic and sec u lar In dia. That is be cause these are
the consequences of the ver dict, not ne ces sar ily the intentions of the
voters. Much of the ana lysis of the 2024 elec tion is based upon in -
fer ences drawn from the over all out come. We don’t know how valid
these in fer ences are un til we can read the voters’ mind.

For tu nately, we have a dir ect way to verify this.
The Lokniti-CSDS re leased the find ings of their post- poll sur vey
(based on face-to- face in ter views of a ran dom sample of nearly
20,000 voters after polling, but be fore count ing) soon after the
elec tion res ults came out, some thing they have done for every Lok
Sabha elec tion in the last thirty years.

W

1

Yogendra Yadav , Shreyas Sardesai & Rahul Shastri

221



[Dis clos ure: Two of us have been part of the Lokniti-C SDS team
in the past, but have no as so ci ation with this sur vey.]

(Note that for all the sur vey ques tions, we have in cluded only
those re spond ents who have ex pressed an opin ion and ex cluded
the “no re spon se” and “don’t know” from the ana lys is.)

Demo cratic habits of mind

Turn ing first to demo cracy, one thing is clear: Seven dec ades of
func tion ing demo cracy have in cul cated demo cratic habits of mind
that are not easy to bulldoze.

Table 1: Demo cratic sen ti ment re mains ro bust, people dis like
un fettered rule.
Source: Lokniti-CSDS Post-Poll Study 2024  and The Print.
Note: All fig ures roun ded off. Per cent ages cal cu lated from among re -
spond ents who gave their opin ion. “No Opin ion” set as miss ing. Fig -
ures are only for “Fully Agree” and “Fully Dis agree” cat egor ies. Fig ures
in par en theses de note per cent age point change since 2019.  Question
was also asked back then.
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A plur al ity of In di ans (64%) identify the es sence of demo cracy
in its most ba sic form – the op por tun ity to change a gov ern ment
through free and fair elections.  Given the con text of this sur vey, it
is note worthy that al most two out of three people who ex press an
opin ion be lieve that reg u lar change of gov ern ment is more con du -
cive to de vel op ment rather than a single party con tinu ing for a
long time. Yet, sup port for demo cracy is not lim ited to the abil ity to
change the gov ern ment through elec tions. A large pro por tion of
In dian voters also sup port an idea which is ana thema to the Modi
government  – checks on demo crat ic ally elec ted rulers. An over -
whelm ing ma jor ity of the voters, 77%, up hold the idea that in a
demo cracy, people have the right to in flu ence and even in ter fere in
their lead ers’ decision-making.  In what can be con strued as an in -
dict ment of the present gov ern ment, the same pro por tion sup ports
peoples’ right to dis sent if the gov ern ment’s de cisions are not to
their lik ing. No less im port ant is the en dorse ment of the idea of
con sti tu tional checks and bal ances: 68% be lieve it is ne ces sary for
courts and con sti tu tional in sti tu tions to check the powers of an
elec ted government.  In dian voters may not pos sess the lan guage
of lib eral demo cracy, but they are cer tainly not will ing to ac cept ar -
bit rary, un ac count able, and un checked rule.

While cel eb rat ing this demo cratic in clin a tion, we must not for -
get that just one out of four re spond ents re ject a clas sic
soft-authoritarian suggestion, “We should have a strong leader who
does not have to bother about elec tion s”; more than a third “fully
agree” with it and an other third “some what agree”.  But, we can
take solace that com pared to 2019, the pro por tion of people who
“fully agree” has de creased by 10 per cent age points (pp) and those
who over all “dis agree” has in creased by 2 pp.  While the Modi gov -
ern ment turned to wards au thor it ari an ism, the people moved in the
op pos ite direction.
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The last five years have also ac cen tu ated demo cratic anxi ety.
Only 67% of people said their vote makes a difference.  This is the
lowest -ever re cor ded level of demo cratic ef fic acy in the last five
dec ades of sur vey re search in In dia. The high level of trust needed
in the elect oral pro cess has also come down. Com pared to 2019, the
pro por tion of those who re port high levels of trust in the Elec tion
Com mis sion of In dia is down from 57% to 47%; sim il arly, the pro -
por tion of people with a “lot of trust in the EVM” is down from 57%
to 34%.  We can only hope that the 2024 elec tion out come has en -
hanced cit izens’ sense of ef fic acy in their vote and re stored their
trust in the work ing of the EVMs.

Table 2: Faith in the elect oral pro cess and in sti tu tions has
declined.
Source:  Lokniti-CSDS  Post Poll Studies  2019   and  2024 , Pre- Poll
Study 2024 , and The Print.
Note: All fig ures roun ded off. Per cent ages cal cu lated from among re -
spond ents who gave their opin ion. “No Opin ion” set as miss ing. *Un -
like 2019, CSDS asked the ef fic acy of vote ques tion in their pre- poll
study this time. ^In 2019, the ques tion on trust in the Elec tion Com -
mis sion was worded slightly dif fer ently. It was about trust in its “fair -
ness in con duct ing elections”. 
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We do not yet know if the people held the Modi gov ern ment re -
spons ible for the vi ol a tion of these ba sic demo cratic norms and
pun ished it. Sadly, the sur vey does not probe this angle very much.
We do know, however, that people dis ap proved of the ar rest of op -
pos i tion lead ers just be fore elec tions. For every one per son who
claimed that these politi cians had been ar res ted be cause they were
more cor rupt than their BJP coun ter parts, al most two be lieved that
cor rup tion was not the is sue: The lead ers had been ar res ted for
purely polit ical reasons.

When asked to name the things people dis like about Mod i’s BJP
gov ern ment, 0.8% men tioned “dic tat orial gov ern ment”. When
asked to name why they would not want to give his gov ern ment an -
other chance, 1.1% men tioned “in tol er ance, cur tail ment of civil
liber ties”. These might be small num bers, but we have  already
shown that this elec tion was de cided by small numbers.

Cool ing down of majoritarianism 

Un like demo cracy, the evid ence is mixed on at ti tudes to ward sec u -
lar ism. This is hardly sur pris ing. Suhas Palshi kar has re peatedly il -
lus trated how the BJP has man aged to shift the en tire spec trum of
pub lic opin ion in fa vour of majoritarianism.  One should not ex -
pect a pen du lum swing in an elec tion where the Su preme Leader
launched an un bridled as sault on the idea of minor ity rights. But
this sur vey re gisters subtle shifts that punc ture the claims and
hopes of the BJP and the RSS. While 22% mentioned the con sec ra -
tion of the Ram temple in Ay od hya as the ac tion they liked the
most about the Modi gov ern ment, only 5% of all voters singled this
out as the reason to give the BJP an other chance.  In all like li hood,
the Ram temple gave BJP faith fuls a reason to stay with the party
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and ra tion al ise their polit ical choice. But it does not ap pear to have
shif ted votes to ward the BJP.

We know from the pre- poll sur vey by Lokniti-C SDS that there is
near un an im ity about the ab stract idea of an in clus ive In dia; con -
trary to the  ghuspaithia  (infiltrator) nar rat ive un leashed by the
Prime Min is ter. For every one per son who agrees with the state -
ment “In dia be longs only to Hindus”, there are more than seven
who agree that “In dia be longs to cit izens of all re li gions equally,
not just Hindus”.

The post- poll sur vey re cords a small but crit ical shift away from
ma jor it ari an ism in its con crete mani fest a tions. Com pared to 2019,
more voters “fully dis agree” with the clas sic ma jor it arian state -
ment: “In a demo cracy, the will of the majority community should
pre vail”. To be sure, the pro por tion of people who agree with the
state ment is much higher than it was in 2004 or 2009, but a more
re cent com par ison can be 2014. In 2014, on the back of the “Modi
wave”, the pro por tion of those who “fully agreed” with this state -
ment was 40%.  It came down to 29% in 2019,  and has cooled
down to 21% this time.
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Table 3: An ti -minor ity rhet oric did not work as ma jor it arian
sen ti ment has weakened.
Source: Lokniti-CSDS Post Poll Stud ies in 2019  and 2024 , and The
Print.
Note: All fig ures roun ded off. Per cent ages cal cu lated from among re -
spond ents who gave their opin ion. “No Opin ion” set as miss ing; fig ures
for mod er ate agree ment and dis agree ment with the state ments not
shown here.

At the same time, we do not see a pro por tion ate in crease in the
sup port for minor ity rights. The PM’s move to raise the tem per on
this is sue may have had some im pact here. Two dec ades ago, 67%
fully agreed with the state ment: “Even if it is not liked by the ma -
jor ity, the gov ern ment must pro tect the in terests of the
minorities”.  This pro por tion has stead ily dropped after 2014 and
has now de clined to 38%.  (However, if we in clude those who
“some what agree” with this state ment, the pro por tion who over all
agree is still well above three- fourths: the sens ib il ity is yet wide -
spread but the con vic tion has de creased).
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In a sim ilar vein, the pro por tion who “fully agree” that the gov -
ern ment should give not just equal treat ment but spe cial treat ment
to minor it ies has de creased from 34% in 2019  to 27% in 2024;
on this, the pro por tion who “fully dis agree” has also de creased a
bit. This mod er a tion of opin ions is not in con sequen tial in the con -
text of at tempts to po lar ise.

While there is mod er a tion in the polit ical di men sion of ma jor -
it ari an ism, the pres sure for cul tural as sim il a tion has in creased.
Between 2019 and now, the pro por tion of those who “fully agree”
that “Minor it ies should ad opt the cus toms of the majority”  has
gone up by 7 per cent age points.  For the first time since 2004,
when this ques tion was first posed, has the pro por tion of In di ans
who “fully agree” or “some what agree” with this state ment ex -
ceeded those who “fully dis agree” or “some what dis agree” with it.

All things con sidered, this may not amount to a ringing en -
dorse ment of the ideal of sec u lar ism. It would be a mis take to read
back the polit ical im pact of the 2024 ver dict into the minds of the
voters. But it is fair to con clude that the In dian voters have not
been blown off their feet by the strongest ma jor it arian storm yet.

The evid ence presen ted above is by no means a guar an tee for
the fu ture of a demo cratic and sec u lar In dia, but it does provide
enough ground to build a polit ics to re claim the spirit of our re pub -
lic. You can not ex pect more than that from one elec tion, es pe cially
not from the one de signed to dis mantle the idea of India.

This chapter was first pub lished in “The Print” on 17 June, 2024.  The
ori ginal text has been slightly modified.
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he In dian polit ical space is unique in terms of the spread of
dom in ant polit ical parties in so ci ety. While the two biggest

parties – the Bhar atiya Janata Party (B JP) and the In dian Na tional
Con gress (INC) – re gister their pres ence nearly through out the
coun try, they are not the sole con tenders for state power. Dif fer ent
re gional parties dom in ate the elect oral space in sev eral states, and
at times, their in flu ence is lim ited to to those states. In some
states, re gional parties are strong but not dom in ant, and they play
a cru cial role in gov ern ment form a tion by en sur ing that the dom in -
ant parties re main short of the ma jor ity without their sup port. This
res ults in tri an gu lar and quad rangu lar con tests on sev eral seats,
which, in the first- pas t-the- post sys tem, ne ces sar ily helps can did -
ates win seats des pite re main ing short of the ma jor ity mark by a
sig ni fic ant mar gin. Over the last dec ade, the BJP has per formed re -
mark ably well in seats that wit nessed mul ti- party con tests as the
non-BJP vote gets split among sev eral op pos i tion can did ates.

To counter this phe nomen on, more than 35 parties came to -
gether to form a big-tent united op pos i tion bloc called the “In dian
Na tional De vel op mental In clus ive Al li ance” (IN DIA) to jointly fight
the BJP in the 2024 Gen eral Elec tions and chal lenge Narendra 
Mod i’s claim to the prime min is terial post for the third con sec ut ive
term.  They be lieved that if the op pos i tion could field a single com -
mon can did ate against every BJP can did ate, they could
potentially defeat the BJP or at least chal lenge its am bi tious goal of
win ning a su per ma jor ity.

The strategy of unit ing the op pos i tion against an elect or ally
strong and pop u list leader is not un com mon, both for In dia and
glob ally. In the fol low ing para graphs, I will dis cuss how this
strategy has played out in the re cent past and what les sons IN DIA
could learn from such a global ex per i ence.
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United op pos i tion: op por tun it ies and chal lenges

The strategy of field ing a com mon can did ate and form ing broad
op pos i tion al li ances, at times with parties be liev ing in con flict ing
ideo lo gies, to de feat pop u list lead ers has been com monly ad op ted
in mul ti- party demo cra cies. Evid ence of this abounds from Hun -
gary, Türki ye, Is rael, Bul garia, Slov e nia, Brazil, the Gam bia, and the
Czech Re pub lic in the re cent past.  While this strategy has been
proven suc cess ful for the op pos i tion in many of these states,   the
uni fic a tion of the op pos i tion can not be termed the ma gic wand
against pop u lism, as the cases of  Hungary   and  Türkiye   show.
Defeating leaders while they re main pop u lar among the masses re -
quires more than mere uni fic a tion of the op pos i tion for the sake of
the votes. As  Lührmann  puts it, it would de mand “a uni fied and
cre at ive op pos i tion” to ef fect ively de throne the pop u lists from
power.

Some of the crit ical ele ments that the united op pos i tion needs
to in cul cate in their cam paign and op er a tions are as fol lows. The
united front must be broad enough to counter any chances of vote-
s plit ting, and it must enter the elect oral battle with a sense of
genu ine ness and prom ise that it will of fer a sus tain able gov ern -
ment to the people once elec ted to power. It would be ex tremely
dif fi cult for them to suc ceed elect or ally if their cam paign re volves
solely around de feat ing the in cum bents. An al tern at ive agenda that
is in clus ive in its ap proach and takes stock of the fun da mental
needs of the cit izenry needs to be de veloped. An al tern at ive vis ion
of gov ernance and a sub stant ive mani festo of real ist ic ally achiev -
able pos sib il it ies need to be presen ted. If the people per ceive the
united front merely as the op pos i tion com ing to gether against a
com mon en emy rather than as a rep res ent a tion of an al tern at ive
de vel op mental vis ion, the idea of a united front could in stead turn
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into a weapon in the hands of the pop u lists to fur ther their nar rat -
ive about in sti tu tional at tempts to deny power to the com mon
people.

Along with this, it needs to be en sured that the com mon
minimum pro gram de veloped by the united op pos i tion does not
be come tooth less ow ing to the ac com mod a tion of di verse and, at
times, con flict ing ideo lo gies. One of the fun da mental causes for
the rise of an ti - demo cratic pop u list lead ers is the de clin ing trust of
the people in state cap ab il it ies; a non-sub stan tial and
non-promising com mon min imum pro gram would only feed the
ori ginal prob lem.

While win ning an elec tion against a pop u list lead er / party may
sound daunt ing, the real test for the united op pos i tion comes once
they are voted into power. A gov ern ment con sti tuted of lead ers
hold ing di verse view points will need to con sist ently come out with
a com mon voice and, thus, enter com prom ises and hard bar gains
on a reg u lar basis for the susten ance of the gov ern ment. The cost
of the fail ure to run the gov ern ment ef fect ively without sub stan tial
in fight ing is severely high – the gains made may dis ap pear quickly,
and the pop u list may again rise to power.

United op pos i tion in the 2024 In dian Gen eral Elec tion

Nu mer ic ally speak ing and un der the ex ist ing con di tions, the idea
of a uni fied op pos i tion to counter the BJP is real istic and feas ible in
In dia. If the dom in ant re gional parties and non-BJP na tional
parties come to gether and field com mon can did ates stra tegic ally,
the op pos i tion will be able to bet ter the vote share se cured by the
BJP and po ten tially win the elect oral battle as the BJP’s vote share
has re mained be low 40% since it rose to power in 2014.
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The res ults of the 2024 elec tions are a test a ment to this. Des -
pite se cur ing a nearly sim ilar vote per cent age when com pared to
the last elec tion – 36.56% – BJP’s seat share fell drastic ally. It could
win only 240, thus fall ing be low the ma jor ity mark of 272 for the
first time since 2014. Though it could still form the gov ern ment
rid ing on the seats se cured by other parties of the pre-elect oral
coalition – the Na tional Demo cratic Al li ance (NDA) – the total vote
share of the al li ance lingered very close to that of IN DIA. While
NDA se cured 42.5% votes, IN DIA se cured 40.6% and won 234 seats.
It shows how, in a first- pas t-the- post sys tem, a united op pos i tion
could suc cess fully chal lenge BJP’s jug ger naut if it could come
together and fight the elec tion as a united bloc. The res ult ant
consolidation of votes would af fect the BJP’s seat share even if it
could re peat its per form ance from pre vi ous years.

Bey ond these num bers, the story un der ly ing the per form ance of
IN DIA needs to be dis cussed. The 2024 In dian elec tion provides us
with im port ant in sights for a com par at ive ana lysis of how united
op pos i tion blocs can come to gether to chal lenge pop u list auto -
crats. It also presents us with an op por tun ity to think more deeply
about the po ten tial be ne fits and chal lenges that such ap proaches
may present for the long-term sur vival and strength en ing of
democracies. 

INC, hav ing its pres ence across In dia and be ing one of the
biggest na tional parties in the IN DIA bloc, as sumed a cent ral
position in the form a tion and op er a tion of the IN DIA bloc. As a sig -
ni fic ant por tion of the TV me dia seems to have shif ted right, INC
has made sig ni fic ant strides in voter out reach by re sort ing to both
tra di tional and new-age means. Over the last year and a half, it un -
der took two na tion wide marches, the  Bharat Jodo Yatra  (Unite
India March) and the  Bharat Jodo Nyay Yatra  (Unite In dia Justice
March), and has been col lab or at ing with so cial me dia in flu en cers
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with an aim to re-es tab lish its con nec tion with the people, tar get
the first-time voters and the youths, and take its ideo logy among
the masses.

An ana lysis of the speeches de livered by its lead ers would show
that the IN DIA bloc has ad op ted an ap proach sim ilar to
İmamoğlu’s “Radical Love” campaign.  Rahul Gandhi, the
ex-president of INC and the fourth- gen er a tion heir of the Nehru
fam ily, could be reg u larly seen us ing the phrase hum na frat kai
bazaar mein mo hab aat ki dukaan kholna chahte hai  (“we wish to
spread love amidst the hatred be ing spread in the so ci ety”) and fo -
cus ing on the ideo lo gical battle be ing fought in In dia. There is a
con stant push and em phasis on the ideas of justice, love, and cor -
dial fra tern ity. This is also vis ible in the policy pro pos als re leased
by the INC. It prom ised to de liver “5 nyay” (five types of justice) by
way of 25 guar an tees upon be ing voted to power.
These  nyay  guarantees  aim to ad dress the needs of the five most
vul ner able sec tions of so ci ety: youths, wo men, work ers, farm ers,
and mar gin al ised sections.

Moreover, in nearly every polit ical rally and voter out reach pro -
gram, its lead ers de livered pro voc at ive and edu cat ive speeches
aim ing to ex plain the im port ance of demo cracy and the factum of
demo cratic de cay and in sti tu tional cap ture in In dia. Act ive ef forts
were made to widely share the ideas un der ly ing the In dian Con sti -
tu tion and why they mat ter to the In dian so ci ety, with an aim to
awaken the masses to fight for the pro tec tion of its con sti tu tional
iden tity. Apart from mass gath er ings, op pos i tion lead ers reg u larly
or gan ised small group con ver sa tions with stu dents, la bour ers,
farm ers, gig work ers, etc., to hear and un der stand the needs, com -
plaints, and per spect ives of every sec tion of so ci ety and, at the
same time, shared with them their ideas and ideo lo gies as an al-
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tern at ive to that of the BJP’s. Such dis cus sions were re cor ded and
shared over so cial me dia to cap ture a wider audi ence.

Nev er the less, sev eral prob lems per sisted in the ap proach and
polit ics of the IN DIA bloc. For in stance, IN DIA did n’t re lease its of -
fi cial al li ance mani festo. The par ti cip at ing polit ical parties re leased
their in di vidual mani festos, which both align and con tra dict other
parties of the bloc on sev eral prom in ent is sues, rais ing doubts
about the strength and ef fic acy of the pos sible gov ern ment that
they would have formed had they won the elec tion. It is also im -
port ant to note that the per form ance of a united bloc as part of the
gov ern ment and as part of the op pos i tion may be starkly dif fer ent.
It is easier for the parties of a united bloc to re tain in de pend ent
iden tit ies while sit ting in the op pos i tion, as they could still
independently challenge gov ern mental ac tions and take slightly
dif fer ent, if not con trast ing, po s i tions without ma jor risks. In cases
of in tense dis agree ment, a few parties may choose to cush ion their
dis agree ment without severe im plic a tions in terms of the con tin -
ued in flu ence over their voter base. But, once in gov ern ment, the
im plic a tions of non-uni son are high, and they be come mul ti- fold
given that the new op pos i tion would still be headed by a pop u list
lead er.

Moreover, be ing a big-tent elect oral co ali tion com posed of di -
verse parties that have been arch-rivals for years, it re mains dif fi -
cult for the bloc to gen er ate con fid ence among the people that it
could pro duce a stable gov ern ment. Reg u lar oc ca sions of in fight ing
were cap tured, a sense that the pur pose of the bloc is merely to
oust Modi lingered (and still per sist s), and reach ing a mu tual seat-
shar ing ar range ment proved to be a ma jor tussle. A few im port ant
re gional parties had even left the bloc to either fight the elec tion
in de pend ently or sup port the BJP. In ter est ingly, if one such re -
gional party – the Janata Dal (United) of the state of Bi har – had
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not left the bloc, NDA could have been de feated. An other polit ical
party, the Aam Aadmi Party, which emerged in the af ter math of the
na tion wide 2011 protests against the then union gov ern ment,
chose to fight the elec tions in de pend ently in the state of Pun j ab,
but as part of IN DIA on the seven seats of Del hi.

Fur ther, as no com mon min imum pro gram was re leased by the
IN DIA bloc, its elect oral ral lies re volved largely around the at ro cit -
ies of the Modi gov ern ment and the policy meas ures it will ad opt to
pa cify the con cerns emer ging from the ac tions of the Modi gov ern -
ment. In other words, a com pre hens ive in de pend ent al tern at ive
vis ion of de vel op ment and growth was not con cretely launched, if
not totally ab sent.

Con clud ing re marks

The 2024 na tional elec tions were cru cial for In dia. The health of
In di a’s demo cracy is de teri or at ing, and a re peat of the BJP gov ern -
ment for an other term, as a part of a coalition, brings the pos sib il -
ity of sub stan tial changes to the legal sys tem. The emer gence of a
united op pos i tion co ali tion is an im port ant de vel op ment in this re -
gard. Though it failed to win the elec tion and form the gov ern -
ment, it has sub stan tially bettered its seat share in the newly con -
sti tuted Lok Sabha. The op pos i tion is con sid er ably stronger in this
term, and the bloc has con tin ued to work to gether for the up com -
ing state elec tions as well, though a few ex cep tions still re main.
Only the fu ture can tell how suc cess ful the bloc will be and to what
ex tent it will chal lenge BJP’s anti-democratic  endeavours. Nev er -
the less, we must closely study the approaches and strategies that
IN DIA ad opts. It prom ises to be a crit ical case study for the schol -
ars of demo cracy and pop u lism.
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n 2016 I was in vited to write a piece for an in ter na tional col lec -
tion on demo cratic back slid ing. Hav ing sub mit ted a piece in -

clud ing In dia as a case study, I re ceived an ed it or ial re quest to write
a sub sti tute case study on the basis that in suf fi cient evid ence ex is -
ted for demo cratic re gres sion. This was un der stand able: It was in
the early years of the first Modi gov ern ment after the Bhar atiya
Janata Party’s  (BJP) entry into gov ern ment in 2014 with the first
single- party par lia ment ary ma jor ity in the Lok Sabha since 1984. It
was four years be fore the pub lic a tion of Tarun Khait an’s land mark
art icle forensic ally as sess ing demo cratic back slid ing un der Modi,
dis cussed be low, and a full five years be fore In dia was down graded
by two key demo cracy in dices (Free dom House and V- Dem) due to
the pre cip it ous de cline in in sti tu tional safe guards and rights
protections. 

The evid ence base for back slid ing has greatly ex pan ded now
that Prime Min is ter Modi has been in power for a full dec ade –
albeit now in co ali tion since the 2024 elec tions. This im port ant col -
lec tion makes a sig nal con tri bu tion to the lit er at ure, given the
qual ity and rich ness of its ana lys is, cov er ing everything from fed er -
al ism to fem in ism, with cit izen ship, edu ca tion, free speech, re pro -
duct ive rights, mi gra tion, courts, par lia ment ary pro cess, and
party-political action all ad dressed. Lay ing bare the di verse di men -
sions of back slid ing in In dia is vi tal given that out siders of ten
struggle to grasp how acute the Modi threat truly is. One pos sible
reason is that, where demo cracy is equated to elections,   a ready
re tort to claims and con cerns about demo cratic de cline has been
that India’s elect oral demo cracy is in ro bust health, in so far as
turnout and vi brancy puts that of many West ern states to shame.
This evid ently elides the fact that demo cratic con sti tu tion al ism
worthy of the name re quires much more than ma jor it arian con trol.
More broadly, out side ob servers, and es pe cially those in the Global
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North, have long ten ded to ap proach In dia with a rather gauzy in -
tu ition of its im port ance as the world’s largest demo cracy.
However, in the face of its sheer size and di versity, they of ten tend
to treat it rather re duct ively as a mir ror for re flect ing on West ern
pre oc cu pa tions about con sti tu tion al ism and demo cracy, rather
than un der stand ing it on its own terms. 

Given West ern anxi et ies about back slid ing, and ob ses sion with
the le git im acy of ju di cial power, dis cuss ing how the health of
India's democracy has been per ceived bey ond its bor ders over the
past dec ade could all too eas ily be come ex clus ively a story of back -
slid ing, with Prime Min is ter Modi and the fail ures of the Su preme
Court as a con sti tu tional guard ian at its centre. However, this
would over look the more com plex story, at least to this out sider’s
eyes, of how ex ec ut ive ag grand ise ment has been met with res ist -
ance, re si li ence and cre ativ ity not only by op pos i tion forces and
schol ars, but also by civil so ci ety and cit izens, all of which speaks
to the en dur ance and evol u tion of a broader con sti tu tion al ism
whose an im at ing spirit can not eas ily be snuffed out. As the in tro -
duc tion to this col lec tion provides such an ef fect ive sum mary of
the col lec tion as a whole, in this short con tri bu tion I aim to place
the ed ited volume within the wider lit er at ure and cel eb rate the
evolution of In dian schol ar ship on con sti tu tion al ism, not only ex -
plain ing the changes In di a’s con sti tu tional or der has ex per i enced
since 2014, but also craft ing new frame works for un der stand ing,
cri tiquing and re ima gin ing demo cratic constitutionalism. 

Ex ternal per cep tions of In dian con sti tu tion al ism in 2014

In 2014, it might be offered that ex ternal per cep tions of In dian
demo cracy – at least within com par at ive con sti tu tional law –
tended to fo cus on the out sized power of the Su preme Court. This
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provided fod der for what was by then a dec ades-old and rather cir -
cu lar de bate, mainly across the United King dom and the USA,
about the per ils of “ju di cial act iv ism” and of the ar rog a tion of
power by un elec ted ju di cial elites. Or, for pro ponents of ju di cial
power within and bey ond this de bate, the ca pa city of ro bust ad ju -
dic a tion to ad dress mul tiple axes of in equal ity and render so cial
and eco nomic rights a real ity rather than mere pa per prom ises,
which some char ac ter ised as “con sti tu tion al ism of the Global
South”  or “trans form at ive constitutionalism”  link ing In dia with
young demo cra cies such as Brazil, Colom bia and South Africa.
Whatever side one fa voured in these de bates, this fo cus on the Su -
preme Court presen ted a rather lim ited view of the true nature of
In dian gov ernance, es pe cially if one con flated the ex pan sion of ju -
di cial power with the health of the demo cratic sys tem, in so far as it
indicated that polit ical powers were will ing to ac qui esce to, and be
con strained by, any in de pend ent institution. 

In 2014, the “South ern turn” , aimed at de-
throning West-centrism in com par at ive con sti tu tional law, was not
yet in full swing, and while In dia was emer ging as one of the “usual
sus pects” for com par at ive ana lys is, its con sti tu tional demo cracy
more broadly was still not a fo cus of fuller in ter na tional at ten tion
com men sur ate with its size, demo cratic achieve ments, and grow ing
geo pol it ical im port ance. In 2014, for in stance, one finds only fleet -
ing men tions of In dia across the four is sues of the International
Journal of Con sti tu tional Law, in an art icle on “com par at ive con sti -
tu tional com mon law”  and two book re views, one be ing on con sti -
tu tional judges’ cita tion of for eign judgments.   On HeinOnline’s
enormous data base, for all of 2014 a mere 389 res ults men tion In -
dia, with key res ults relating – rather tellingly – to top ics such as
“ju di cial activism”  and “ju di cial iconography” , al though one also
finds treat ments of the “pa per -th in” safe guards against mass
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surveillance,  reminding us that In di a’s demo cratic chal lenges did
not all start with Modi: Like most auto cratic lead ers, he has cap it -
al ised on ex ist ing weaknesses. 

These treat ments ten ded to be pub lished in In dian journ als de -
voted to a do mestic audi ence, and there were fewer ded ic ated fora
for In dian schol ars to pub lish their work for a broader in ter na tional
audi ence: For in stance, the now- prom in ent Indian Law Review did
not pub lish its first is sue un til 2017. Law yers seek ing a bet ter un -
der stand ing of demo cratic con sti tu tion al ism in In dia of ten had to
source books aimed at a do mestic In dian audi ence or read bey ond
law’s dis cip lin ary con fines, re ly ing on pub lic a tions such as the
Journal of Democracy. That as sess ment of In dian law and demo -
cracy is be com ing more ac cess ible to in ter na tional audi ences is re -
flec ted in the (ad mit tedly merely in dic at ive) ap pear ance of 1,409
res ults con cern ing In dia on HeinOnline for 2023. 

Back slid ing and chan ging per cep tions of In dian demo cracy

Demo cratic back slid ing in In dia since 2014 has gen er ated a new
entry point for ex ternal ob servers, link ing the state to back slid ing
chal lenges world wide, from the USA to Po land, Brazil, In done sia
and bey ond, and slowly chan ging in ter na tional un der stand ing of
the health of In dian demo cracy. However, ex ternal ob serv ers have
ten ded to be wrong- footed by look ing for sim ilar dy nam ics to other
back slid ing states; whether judging Modi fa vour ably against
Trump’s ir ra tion al ity, or see ing little evid ence of court takeovers or
dis tor tion res on ant with the US, Hun garian or Pol ish ex per i ences.
At times, epis odes such as the Su preme Court’s strik ing down of a
con sti tu tional amend ment seek ing to change the ju di cial ap point -
ment pro cess have given the im pres sion that in sti tu tional re si li -
ence has been ro bust and ef fect ive.

9
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Since 2014, ex ternal ana lysts have struggled with mul tiple per -
spect ives, weigh ing Es waran Srid har an’s view that the first BJP vic -
tory was merely a vote for more ef fect ive gov ernance and did not
present a fun da mental shift,  against the ex ternal demo cracy
scholar Al fred Stepan’s con cerns about “in creas ingly as sert ive”
Hindu nationalism,  the “ma jor it arian danger” arising from re l at -
ively weak con straints on the BJP’s power, in a con text of
then-growing in ter na tional re cog ni tion that demo cratic erosion
could af fect even con sol id ated demo cra cies. Pub lic law yers and
polit ical sci ent ists have played cent ral roles by provid ing gran u lar
ac counts of how suc cess ive Modi gov ern ments have not only
wrought ex tens ive dam age upon the con sti tu tional or der by di min -
ish ing the op pos i tion in Par lia ment and un der min ing in de pend ent
in sti tu tions, but also push ing a shift from a sec u lar to a Hindu-
supremacist state where the di vi sions between the state and the
BJP party it self have been in creas ingly elided and blurred, and
power has been in creas ingly con cen trated in Mod i’s hands. 

Im port antly, land mark ana lyses have of ten been pub lished in
in ter na tional fora. This in cludes Mate’s chapter on “con sti tu tional
erosion” in the in ter na tional col lec tion, Constitutional Demo cracy in
Crisis? , and Khait an’s sem inal work provid ing a gran u lar and sys -
tem atic pic ture of how Modi was killing the Con sti tu tion by a thou -
sand cuts , presen ted at an in ter na tional con fer ence and pub -
lished in the in ter na tional journal Law and Eth ics of Hu man Rights.
That art icle has, to date, been cited by key schol ars in other states
fa cing back slid ing such as the Hun garian scholar Renáta Uitz , the
Pol ish scholar Ma ciej Bernatt , and the Brazilian scholar Fa bio de
Sa e Sil va, as well as schol ars tak ing a broader com par at ive ap -
proach such as the UK scholar Matt Qvortrup . De Sa e Sil va, for
in stance, shows the shift from hope ful com par at ive ana lysis of
“trans form at ive con sti tu tion al is m”, dis cussed above, to fear ful
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ana lysis of “re gress ive polit ical change” in Brazil, In dia, and South
Africa, view ing Mod i’s ac tions a form of “re gime change” un der -
min ing not only the polit ical sys tem but also lib eral ima gin ar ies
con cern ing the true nature and pur pose of the state.

 Khaitan has char ac ter ised the threat as fun da ment ally one of
“ex ec ut ive aggrandisement” , which ap peared to in tensify dur ing
the Cov id-19 pan dem ic, as ana lysed by Thu lasi Raj at a 2020
roundtable for the In ter na tional As so ci ation of Con sti tu tional
Law,  and more broadly in John Keane and De bashish Choudhury’s
ana lysis of In di a’s des cent into “des pot is m”, pub lished in 2021.
Ad di tional ana lys is, such as Arun Thiruven gadam’s ex am in a tion of
the “in ter twin ing” of lib er al ism and illiberalism  in the 2021
Routledge Hand book of Illiberalism, has em phas ised the “mo nu -
ment al” chal lenge of en trench ing lib eral prin ciples in a polity with
deep his tor ical roots of auto cratic gov ernance, which might in -
clude: the con tem por ary ab use of sedi tion laws  en acted dur ing
the co lo nial era; the broader strains of unit ary and Hindu-su prem -
acist ima gin ar ies of the state il lu min ated by Tillin, Kapur, Man dal,
Ra jan, Sreeku mar and Narain in this col lec tion; and the al lied
ques tions of who ul ti mately be longs in, and “own s”, the In dian
state and its polit ical fu ture, raised by Ahmed. 

An as pect of the shifts in In dian demo cracy that re mains gen -
er ally un der -ap pre ci ated by ex ternal ob servers, who still suf fer
from rather ro mantic views of its op er a tion, is the stark de cline of
the Su preme Court. As wider back ground to Ab h inav Sekhri’s ana -
lysis of the Court’s fail ures on free speech in this col lec tion, in re -
cent years schol ars such as Bhuwania , Bhatia  and Khaitan
have set out in de tail how the Court has ab jectly failed to ef fect -
ively play its role as con sti tu tional guard ian in the face of Mod i’s
ex cesses, fail ing to ad ju dic ate on ma jor is sues con cern ing civil
liber ties and mak ing some thing of a mock ery of its in ter na tional
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per cep tion as one of the world’s most power ful courts. While this
may be partly rooted in how the Court has al lowed its ap pel late
func tion to can ni bal ise its con sti tu tional ad ju dic a tion function ,
other in dic at ors of how this qui es cence has arisen re main little
known to in ter na tional ob servers: A 2018 episode  in which four
Su preme Court judges con vened the first press con fer ence in the
Court’s his tory to de nounce the Chief Justice and warn of ir reg u lar -
it ies in the Court’s func tion ing, sug gests ex ec ut ive in ter fer ence via
the Chief Justice’s un usu ally wide powers of case man age ment and
allocation. 

Im port antly, in this ex pand ing lit er at ure In dian schol ars have
taken pains to ana lyse in sti tu tions bey ond the courts, in clud ing
Maansi Ver ma’s concept of “delib er at ive back slid ing” in this
volume, and ground-break ing schol ar ship by Gaurav Mukherjee
and Mouli  Banerjee   on the Modi gov ern ment’s ab use of money
bills, and the Speak er’s role in Par lia ment, to fast-track le gis la tion.
An mol Jain has provided per cept ive ana lyses of de vel op ments such
as al ter a tions to the ap point ment and com pos i tion of the In dian
Elect oral Commission  rais ing con cerns about ex ec ut ive
dominance. 

Ex pand ing un der stand ings of In dian con sti tu tion al ism

While back slid ing has be come the dom in ant meta-theme of much
In dian schol ar ship in re cent years, re cal ib rat ing ex ternal un der -
stand ings of In dian con sti tu tion al ism, this col lec tion re flects how a
range of other strains of lit er at ure have provided ad di tional win -
dows into In di a’s sys tem, and frame works for re flect ing on demo -
cratic con sti tu tion al ism more generally. 

At the 2024 World Com par at ive Law con fer ence in Ber lin, a
range of rising schol ars all looked bey ond courts: Surbhi Karwa
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con tem plat ing the role of par lia ment ary pro cesses in pur su ing
gender equal ity and a “fem in ist con sti tu tion al is m”; while An mol
Jain ex amined the im port ance of ad equate de lib er a tion and due
pro cess in the le gis lat ive pro cess. In this col lec tion, Jain’s il lu min -
at ing ac count of the op pos i tion al li ance – In dian Na tional De vel op -
mental In clus ive Al li ance (IN DIA) – that moun ted such a strong
show ing in the 2024 elec tions can be read against Arad hya Sethi a’s
lead ing work  on the place of polit ical parties in con sti tu tional
the ory. Ce ment ing his stand ing as one of the most prom in ent and
thought ful con nect ors between In dia and the wider world, Khait -
an’s work on guar antor in sti tu tions as im port ant in sti tu tional act -
ors has found ready interlocutors  within South Asia, in clud ing
the lead ing Sri Lankan scholar Dinesha Samarar at ne, and fur ther
afield, the em in ent US scholar Mark Tushnet. 

An ar ray of schol ars have also ex pan ded the fron ti ers of com -
par at ive con sti tu tional law by tak ing the people ser i ously as con -
sti tu tional act ors, with new de bates emer ging. For ex ample, in a
new ed ited col lec tion on Constitutional Re si li ence in South Asia, for
in stance, Sindhu and Narayan ex plore the pos sib il ity of con sti tu -
tional pat ri ot ism in com batting “con sti tu tional erosion driven by
an eth non a tion al, ex clu sion ary ideo logy” in In dia, while Sethi in a
re cent in ter na tional col lec tion on con sti tu tional lit er acy ar gues
that, for im me di ate demo cratic sur viv al, fo cus is bet ter spent on
polit ical parties and civil so ci ety or gan isa tions, which in turn links
to Jais ing’s fo cus in this col lec tion on the role of civil so ci ety re -
turn ing to the Gandhian tra di tion of non vi ol ent protest ac tion to
de fend the Con sti tu tion. The World Com par at ive Law journal has
be come an im port ant plat form for dis cus sion, pub lish ing spe cial is -
sues on the Su preme Court’s crisis and on “con sti tu tional re si li ence
and the laws of demo cracy” in 2018 and 2020, re spect ively. Sahgal,
in the lat ter is sue, con siders “par ti cip a tion rights” as a means to
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em power mar gin al ised adi vasi communities  and foster a more
de lib er at ive demo cracy bey ond a frame work for ne go ti at ing com -
pet ing interests. 

Chim ing with Choudhry’s ob ser va tion in 2016 that the In dian
Con sti tu tion has long been cri ti cised for its “dis tance from In dian
society”,  this emer ging strain of lit er at ure is a wel come cor rect ive
to the more top- down ana lysis of ju di cial and polit ical power, in -
cor por at ing a sens ib il ity of genu ine grass roots em power ment that
could achieve a more par ti cip at ory and de lib er at ive con sti tu tional
prac tice. At the launch of the Indian Law Review in 2017, Baxi
offered that In dian con sti tu tion al ism con tains three in ter twined
“prudences” : le g is pru dence, jur is pru dence, and demo s pru dence.
This col lec tion, in its sens it iv ity to everything from fed er al ism to
me di at ing in sti tu tions to grass roots ac tion, re flects the wider
trends in In dian schol ar ship in demon strat ing, and fur ther ing a
wel come shift to a more bal anced fo cus on all three.

Con tem plat ing the next dec ade

If the USA is the world’s “indis pens able na tion”, In dia is the world’s
in dis pens able demo cracy: Glob ally, every third per son liv ing in a
demo cracy is In di an. Look ing back on the past dec ade, much has
changed both re gard ing the tra ject or ies of In di a’s con sti tu tional
demo cracy, the schol arly and so cial re ac tions to those changes, and
the ways these have shaped and com plic ated ex ternal un der stand -
ings of In dian demo cracy and con sti tu tion al ism. It seems rather
im possible to con tem plate the next dec ade: How might co ali tion
gov ern ment tem per Mod i’s ex cesses? Can the op pos i tion IN DIA co -
ali tion man age to win the next na tional elec tions, due to be held by
May 2029? What will the Con sti tu tion look like at its eighti eth an -
niversary in 2030? What will In dian demo cracy look like in 2034?
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Will the Su preme Court’s de cline and passiv ity con tin ue? In the
midst of such un cer tainty, one thing seems cer tain: as Thiruven -
gadam has offered, the con sol id a tion of a broad- based com munity
of res ist ance of fers “signs of hope”  . The grow ing voices of In dian
schol ars will provide on go ing push back and help to en sure that ex -
ternal con sti tu tional schol ars are much bet ter in formed than they
have been in the past about both pos it ive and neg at ive trends, and
by turn, bet ter able to col lab or ate with In dian schol ars in ana lys ing
these chal lenges and think ing cre at ively about solu tions. In par tic -
u lar, the ap pear ance of ex cit ing new voices who have so much to
of fer both In dia and the world, is fur ther strength en ing and en rich -
ing the field. I have been very for tu nate to get to know many of
these rising schol ars and con sider them dear col leagues. As In di a’s
demo crats face into the fu ture, they, and In dian schol ars more gen -
er ally, have many friends who stand in solid ar ity with them. 
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